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Memorandum 71-78

Study 36.80 - Condemnation (Procedural Problems Generally)
SUMMARY
Attached to this memorandum as Exhibit I is a staff draft of preliminary

procedural provisions for the Eminent Domain Code. Exhibit IT consists of
related provisions and repealers. This memorandum discusses the procedural
provisions in roughly numerical order. The memorandum attempts basically to
indicate the present law or prior Commission decisions as well as staff
divergencies or refinements that may appear in the draft provisions without

going into inordinate detail.

ANALYSIS

Jurisdiction (Sections 2000-2002)

Jurisdiction, &s at present, the Commission has left in the Superior Court.
Section 2000. The extent of the authority of the Public Utilities Commission
in eminent domain proceedings is a matter the Commission has yet to consider.

Along with the court's general jurisdiction to handie an eminent domain
proceeding, the court has alsc the competency to consider related matters.
Section 2001 is a provision that codifies the competency of the court to hear
and determine related matters generally. Rules for determining specific
matters, such as confliecting claims of the parties, manner of utility reloca-
~ tion, and the like (cf. Code Civ. Proc. §§ 1247 and 12U7a), will be considered
at a later time.

Section 2002 codifies the inherent power of & court to make orders and

Judgments, and to enforce them.

Venue {Sections 2010-2011)

The present verue provisions have been retained and simplified according



to Commission direction in Section 2010. Under present law, proceedings must
be commenced in the county where the property is located or, if the property
straddles a county line, in either or both of the counties.

Section 2010 eschews use of the term "property" where hecessary and
substitutes the term "tract,” meaning a particular piece of property. (See
Section 111 in Exhibit II.) The term "property" is overbroad and imprecise
when applied to venue provisions as it is when applied to joinder provisions.
See Section 2041 (Jjoinder of 10 tracts in a complaint).

Section 2010 alters present law by making it mandatory that the plaintiff
plck one county or the other in cases where the property straddles a county
line rather than allowing possible harassment of the defendant by permitting

the plaintiff to bring a separate action in each county.

Venue change (Sections 2012-2013)

The Commission directed the staff to investigate whether eminent domain
proceedings should have special change of venue provisions.

Generally, the change of venue provisions of the Code of Civil Procedure
apply to eminent domain actions. Code Civ. Proec. § 1243; see also Code Civ.

Proc. § 1256; contrast City of Santa Resa v. Fountain Water Co., 138 (Cal. 579,

71 P. 1123, 1136 (1903){decided under an earlier version of the Code of Civil
Procedure change of vemue provisions).

Accordingly, such grounds as unavailability of an impartial trial, no
Judge qualified, and the iike, may be used as the basis for change of veme in

eminent domain proceedings. See Code Civ. Proc. § 397; People v. Spring Valley

Lo., 109 Cal. App.2d 656, 241 P.2d 1069 (1952); People v. Ocean Shore Rail-

rced, 24 Cal. App.2d 420 , 75 P.2d 560 (1938). A review of the cases involving
these grounds reveals no problems peculiar to eminent domain cases, and the
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staff recommends that they be retained. See Section 2012. (This section is
advisable despite general Section 201 (ExhibitII) so that Section 2013, which
follows, will not be construed to be the sole ground for transfer of an eminent
domain proceeding. )

One other ground of change of venue is applicable to eminent domain pro-
ceedings: Code of Civil Procedure Section 394%. This section provides that,
where a loccal public entity brings an action agalnst a resident of another
entity, or against a corporation doing business in another entity, the action
mist, upon motion of either party, be transferred to a neutral county. ‘The
intent of the provision is to insulate both parties from loccal prejudices.
This intent applies rarticularly well to eminent domain Proceedings. See
generally discussion in Chadbourn, Grossman, and Van Alstyne, attached as
Exhibit ITZ.

Although the section is so Inartfully drafted as not to carry out 1ts
intent, the case law under the statute appears to the staff to be adeguate.
Nonetheless, the staff has attempted to redraft the statute, not entirely
satisfactorily, to codify the decisions under it, and has made it applicable
to any defendant, inecluding an unincorporated association. "Doing business,"

as explained in the Comment, involves more than simply holding land.

Naming plaintiffs (Sections 2020-2021)

Pursuant to the Commission's prior decision, the condemnor is styled
"plaintiff" and the condemnee is " 8tyled "defendant." 'This eontinues present
law,

The provision relating to naming plaintiffs, Section 2021, while differ-

ing from existing law, reflects past Commission deecisions. Under existing law,
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the "person in charge of the public use for which the property is sought" must
be named in the complaint. This means in essence that the procesding must be
maintained in the name of the real party In interest. But the Commission has
decided that only a person authorized by statute may maintain a proceeding.
The staff draft therefore provides a two-fold requirement: The rlaintiff mst
be a person authorized by law to condemn but, where the plaintiff is condemn-

ing on behalf of another person, the other person must be named in the complaint,

Neming Defendants (Section 2022)

The present rule that the plaintiff must name all persons having or claim-
ing an interest in the property as defendants is contimued in Section 2022.
The consequence of a fallure to name the proper persons is that the plaintiff
runs the risk of failing to join a necessary party. The eminent domain proceed-
ing cannot give title to the plaintiff as against a person not Joined. The
practical way for the plaintiff to avoid this problem is by naming persons
unknovn and serving them by publication and posting.

Where the plaintiff has an interest in the property, it may do one

of two things. It may simply describe in the complaint the property it Seeks
to acquire, omitting a description of the property or interest it already-g}gigg;
or, it may describe in the complaint the whole property, and then allege its
interest in it. It need not name itself as a defendant,

The problem that arises when the recorded owner of property sought to be
acquired is deceased is as follows:

(1) Upon death of the decedent, the title to the property passes to his
helrs or devisees. Prob. Code § 300.

(2) However, the heirs and devisees are not ascertainable until after
the probate of the will or estate, at which time the order of distribution by
the probate court is recorded, and the new owners of the property are specified.

Prob. Code § 1222,
Ny



(3) Between the death of the decedent, therefore, and the recordation of
the interests of the new owners, there is a hlatus. During this period, the
property is subject to the possession of the decedent's personal representative
and to the control of the probate court, and is chargeable with the expenses of
administering the estate and payment of debts and family allowance. Prob.

Code § 300.

Since there is no clear owner of the property between the time of the
decedent's death and the time it is distributed to named new owners, the logical
person to name and serve in an eminent domain proceeding brought or pending in
the interim is the personal representative. There is old case and statutory
law to this effect, and this rule is codified in Section 2022(b) of the pro-
posed legislation.

Where no personal representative has been appointed, however, there is no
one, other than potential heirg or devisees, primarily concerned to defend the
law suit. Rather than making the condemnor await the appointment of a repre-
sentative, however, Code of Civil Procedure Section 1245.3 rermits the condem-
nor to name the heirs and devisees generally. This means, because the heirs
and devisees are not yet known, that they may have to be served by publication.
In addition to the possibility of lack of adequate notice, there is the added
likelihood that a person will not wish to defend an eminent domain action if he
is not certain that he will be the ultimate recipient of the award. To curtail
the circumstances under which this situation might oceur, Section 1245.3 permits
the naming of heirs and devisees only if all of the following comditions are met:

(1) The superior court of the county in which the property is located has
not appointed a representative who is duly qualified.

(2) The superior court of another county has not appointed a representa-
tive who is duly qualified and acting.
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(3) The plaintiff knows of no other duly qualified and acting represen-
tative.

(4) The plaintiff, or its attorney, avers all of the above facts in the
complaint or in an affidavit filed with the complaint.

The staff believes that these limitations are overly restrictive, since
it is the manner and nature of service that is significant and not the naming
of defendants., As a tonsequence, the staff draft, Section 2022(b), proposes
that a condemnor may name heirs and devisees simply if no duly qualified and
acting personal representative 1s known to it. The methods of assuring ade-
quate notice of the proceeding arz discussed below under "Service of Summons."
As a practical matter, the potential heirs and devisees have a pretty good
idea whether their interest in the property is worth defending. And, in any
cage, naming a personal representative may have the result of a compromise
negotiated sale to the condemnor by the representative who does not want to

fuss with a condemnation action while trying to clear up the estate.

"Intervention" (Section 2023)

Under present law, only persons who claim a legal interest in the property
sought to be acquired may participate in the eminent domain proceeding. This
condition may be overly restrictive, since holders of equitable interests in
the property may be equally concerned +o participate, either to challenge the
right to take itself, or the adequacy of compensation. Examples of equitable
interests that are not presently granted the right to rarticipate, and that
perhaps should be, include:

{1} Purchaser under an executory contract for sale;

(2) shareholder in company whose property is sought to be acquired:

(3) Person who has been promised the land upon the death of the owner

or at the age of 21.
-6



These examples could be multiplied. The staff draft, Section 2023, permits
claimants of equitable interests to appear and participate. It should be noted,
however, that this does not permit third parties not interested in the title to
or compensation from the property, to do so. 4n example of such an excluded
person would be someone who is affected by or opposed to the public use for
which the property is being acquired.

Under the staff draft of the "intervention" statute, the third party is
treated precisely as an original party to the proceeding, and 1s allowed only
the usual time limits for pleading and the like (with, of course, the opportunity
to obtain time extensions). This is unlike civil actions generally, in which g
person has up to the time of trial to intervene. See Code Civ. Proc. § 387.

The reason for this disparate treatment is that, in the eminent domain proceeding,
many of the significant issues will be raised and resolved prior to actual trial
of compensation. There will be expeditious determination of the right to take

as well as of, perhaps, preliminary and foundational issues involved in determin-
ing compensation. As a conseguence, third parties must come in on schedule, if
at all. They are protected by the fact that their interest is not affected by

the proceeding if they are not named and served.

Summons (Sections 2030-2032)

Form of summons. The Commission has previously determined that the form

of summons is to be the same as in civil sctions generally. The summons in
civil actions generally contains {Code Civ. Proc. § 412.20(a));

{1} Title of the court.

(2) Names of parties.

(3) Direction to defendant to respond, upon penalty of default.
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(4) Bold-face invitation to seek the advice of an attorney.
Adoption of this simplified summons in Section 2030 will delete the fol-
lowing =lements presently required for eminent domain summons by Code of Civil

Procedure Section 1245:

(1) sStatement of public use.

(2) Description of the property.

{3) Notice to appear and show cause why property should not be condemned.

In addition, where service is to be by publication, the published notice
should describe the property. See Section 2032. This requirement is necessi-
tated by the deletion of the description fram the summons since the complaint
containing a description is not published with the summons.

Service of summons. The Commission has previcusly determined that service

of sumigons is to be in the same manner as in civil actions generally. The staff
draft provides for this, and also provides that, where service is by publication,

& copy of the summons and coigplaint be posted on the affected property. This
added provision is already applicable in eminent domain proceedings where "heirs
and devisees" and other "persons unknown' are being served for the purposes of
glving the eminent domain judgment an in rem effect. See Code Civ. Proc. § 1245.3.
Since the object of service is to give the best possible notice, as required by
due process, the staff draft makes this rosting requirement applicable in any

case where process is served by publication.

Complaint (Section 2040)
Section 2040 is an exclusive listing of the substantive allegations that
mst be contained in the complaint. Other procedural elements of the complaint,

such as caption, request for relief, and subscription, must of course appear.
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The contents of the complaint vary from presently required contents in the
following ways, all of which conform to the Commission's Previous determinations:

(1} Provision for naming parties has been Streamlined, and requirements
moved to other sections.

{2) Deserigtion of property need not indicate whether property is part
of larger parcel.

(3) Statement of right of plaintiff to condemn 1s expanded and detailed.

(4) Map must accompany complaint in all cases, not merely for rights of
way. Map is not intended to convey precision as much as to aid in general
identification purposes.

In addition, the staff has added @ provision that would require the plain-
tiff to state any interest it claims in the property. This provision, while

not essentlal, will be extremely helpful to an early determination of preliminary

issues.

Joinder of Property in Complaint (Section 2041.)

At present, any amount of property can be joined in a complaint so long as
it is all in the same county and sought for the same project. Once joined,
the property is tried together unless the parties move to separate for triasl.
Under the Commission's decisions, the plaintiff should be limited to 10
tracts per complaint , to be tried separately unless consolidated for trial.
Section 2041 is a draft of this scheme. For a definition of "tract,' see
Section 111 (Exhibit II). 4 discussion of separation and consolidetion for

trial appears below.

Amending the Complaint

The staff draft continues present law allowing amendment of complaints

as 1n other civil actions. Thus, the amendments may be either separate



references to portions of the original complaint, or may take the form of a
complete amended pleading. The amendment is allowed as a right once before
the ansver is filed, and upon order of the court where it will further justice.
See Code Civ. Proc. $§ 432, 472, 473.

Sectlon 250) permits either party to dismiss the proceeding as contained
in the superseded complaint or superseded pertions. This provision in effect
permits the defendant to recover the costs he incurred which would not have been
incurred if the complaint as amended had been the original complaint. This is
an expansion of the "partial abandorment" concept. See discussion under

"dismissal."

Responsive Pleadings {Sectlons 2050-2060; 2090)

After service of process, a defendant has within 30 days to make a respon-
sive pleading, or be subject to entry of default. Section 2090. A person not
& party who wishes to lntervene should, for the sake of convenience, do so within
the time the last served party is required to respond or within such greater
time as the court may allow.

The basic responsive pleading is the answer which the Commission has deter-
mined should contain only the defendant's claim of interest in the property and
any objections the defendant chooses to include in the answer. It is analogous
to a formal notice of appearance. The staff draft has added the requirement that
the defendant also indicate an address for receiving notice of further proceedings.

Another responsive pleading 1s the demurrer, which under the staff draft
is limited to challenges to defects apparent on the face of the complaint. The
specific defects that may appear in an eminent domain complaint are: lack of
subject-matter jurisdiction, lack of required contents in the complaint,
uncertainty in the complaint, and joinder of more than 10 tracts.
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Other possible responsive pleadings include motion to strike or to guash
service. For a listing, see Code Civ. Proc. §§ 585, 586 (default entered if
responsive pleading not made).

Ultimately, if the proceeding is to go to trial, there must be an answer.
Any defendant who has answered the complaint is entitled to a determination of
the plaintiff's right to take the property. The defendant raises the right to
take issue by filing objections. It should be noted that the objections are
not a responsive pleading and do not take the vlace of an answer. They may
only be filed when the defendant answers and is properly a party to the proceed-

ing.

Cross-Complaints (Section 2070)

The cross-complaint provisions of the Code of Civil Procedure, while
designed for civil "actions," have in the past been applied to certain types
of special "proceedings." Eminent domain proceedings, by virtue of Code of
Civil Procedure Section 1256 (rules for civil actions apply in eminent domazin),
have been held to constitute one type of special proceeding in which cross-

complaints are available. See People v. Buellton Development Co., 58 Cal.

App-2d 178, 136 P.2d 793 (1943); People v. Clausen: 248 Cal. App.2d 770, 57

Cal. Rptr. 227 (1967); People v. Los Angeles County Flood ete. Dist., 254 cal.

App.2d 470, 62 Cal. Rptr. 287 (1967).

The cross-complaint provisions of the Code of Civil Procedure are appli-
cable to eminent domain proceedings only on a limited basis, however. Sectiocn
1256 provides that. the rules governing civil actions prevail except as other-
wise provided 1n the specific eminent domain provisions. Because epecific
provisions indicate that value and damage to property are to be raised by

answer {Section 1246), a cross-complaint is not available to raise these issues.
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Bayle-Iacoste & Co. v. Superior Court, 46 Cal. App.2d 636, 116 P.2a 458 (1941 ).

Likewise, the nature and extent of the estate claimed by the defendant shouid

be raised by answer rather than by cross-complaint. People v. Buellton, supra.

What, then, may be raised by crogs-complaint under present law? Initially,
the claim must relate to the property that is ihs subject of the eminent domain
proceeding. Code Civ. Proc. § 428.10(b}{2). Thus, if there is a conflieting
claim to the property sought to be acquired, or if there is a trespass and
damages to the property, the defendant may cross-complain to allege these

facts. Buellton, supra; People v. Clausen, supra. In addition, if other property

is so0 connected with the property sought as to constitute a unity, or if other
property will be necessarily affected by the taking, & cross-complaint for

damages may be appropriate. Buellton, supra. Contra: C(aliformia P. R.R. Co.

v. Central P. R. R., 47 Cal. 549 (1874} consequential damages to other property),

and El Monte School Dist. v. Wilkins, 177 Cal. App.2d 47, 1 Cal. Rptr 715 (1969)

(conflicting regulations affecting the property). [These decisions are both
pre-Buellton decisions, and thus may have been decided purely on technical
grounds that cross-complaints were not available in special proceedings such
as eminent domain. ]

It would be quite helpful to clarify by statute just when a crogs-complaint
in eminent domain is available. The staff suggests that cross-complaints not
be =available to assert an interest in the property sought to be acquired, or
to raise damages to the property or to other rroperty by severance. This should
be done in the answer (interest) and at pretrial proceedings {value, sevcrance).
However, other claims related directly to the property, whether against the
plaintiff or against third parties, should be capable of being raised by cross-

complaint. The court should have adequate authority to determine these related

=12-



claims, but should be able to sever them for trial if not closely connected.
Section 2070 is a staff draft of the proposed cross-complaint provision. See

also Section 2001 (competency of court) and Section 2200 {severance for trial).

Commencement of Proceedings (Sections 2080-2090)

The staff draft, Sections 2080 and 2082, continues present rules that
proceedings are commenced by filing a complaint and that the plaintiff should
Tile a 1lis pendens upon commencement. The staff draft is more techniecally
accurate than Section 1243 which it supersedes, however, since Section 1243
appears, as drawn, to state that proceedings are commgnced upon service of
summons and that the plaintiff must file a lis pendens. The case law has in
effect rewritten Section 1243 so as to state the law as preserved in the staff
draft. It should be noted that Sections 2080 and 2082 are comparable to Code
of Civil Procedure Sections 411.10 and 409 relating to commencement of actions

and filing lis pendens in civil actions generally.

Contesting the Right to Take (Ssctions 2100-2122, 2450)

The basic scheme the Cormission has previously approved for contesting the
right to take is one in which objections are raised at one time and resclved
prior to the valuation portion of the proceeding. The attached draft of this
rrocedural scheme is described below,

The attached draft also incorporates several significant changes from
exlsting law intended to make it easier for a defendant to prove his objection
to the right to take. These changes are predicated on the observation that
present lav makes it nearly impossible to prove lack of public use. The speci-

fic changes discussed below are {1} reasomable probability is added as a test

for lack of public use; (2) the burden of proof is placed uniformly on the
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plaintiff and changed from preponderance to clear and convinecing; and (3) the

defendant is provided a means to vacate the judgment or claim damages upon sub-

sequent discovery that the plaintiff should not have been allowed to take the

property.

Contesting the right to take. The draft permits any

person who has answered to rais objections. An

answer to the complaint amounts to a general appearance in which the defendant
asserts his interest in the property socught to be taken.

Objections must be raised within a relatively brief time, if at all., If
not raised, they are deemed waived forever unless the defendant is later able
to attack the final judgment on the basis of newly discovered evidence. See
below. The time to object is basically the time allowed for filing the answer.
This time may be extended by stipulation of the parties or, if they are unable
to agree, by order of the court upon good cause.

The "objection" is visualized as & pleading much like the answer in civil
actions, raising special defenses of lack of right to take. It may be included
in the answer or filed and served separately. The defenses it raises must be
gpecifically alleged and supporting facts stated. If this iz not done, or if it
is done in an unclear menner, the plaintiff may demur to the objections. The
defendant has the opportunity to amend his objections so that they are not
demurrable or to make other changes, just as answers in civil actions generally
may be amended.

Either party may set the objections for hearing, but the proceeding may not
move forward to wvaluation problems until the objections are disposed of. At
hearing, the burden of proof is on the plaintiff (see below). 4ll the normal
rules of civil procedure relating to the gathering and production of evidence
are applicable in such & hearing.
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The court then determines whether there is a right to take the property.
If it finds a right to take all the property, it so orders, and the proceeding
continues. The issue may in an approprlate case be reviewed upon writ, and is
appealable following judgmeont. IF 1t finds a right to take only some of the
property, it so orders and dismisses the proceeding as to the rest. Recoverable
costs and disbursements are available to the defendant upon dismissal for lack
of right to take. The order of dismissal may be appealed while the proceeding
as to the rest continues. And, if the court firds no right to take any of the
property, it dismisses the proceeding entirely. The order of dismissal is a
final judgment and is appealable,

A Tinal judgment may be subsequently attacked under the draft if new evidence

comes to light. See discussion below.

Grounds Tor contesting. The draft containg a listing

of all opossible grounds for objecting to  the

right to take. Objections to the complaint on its face, €.8., that it is un-
clear or that it does not contain all required information, are to be made by
demurrer to the complaint.

The grounds for objection listed are sll those that may be raised under
the Commission's right to take proposal. One major change from present law is
that, at present, the only way a defendant may assert lack of public use is by
alleging fraud or abuse of discretion in the sense that the plaintiff does not
intend to use the property as it declares. The attached draft, recongizing
that it is nearly impossible to demonstrate subjective intent, proposes as an
alternate ground that there is no reasonable probability that the property
will be devoted to the use declared within a ressonable time. The listing is
not exclusive, but allows objections on other grounds provided by law, should

any exist.
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It is clear that this procedural listing §f grounds for objection will have
to be reviewed to conform with their corresponding substantive provisions in the
Eminent Domain Code. Particularly, the staff will have to ascertain that there
is a means provided to object e#en where the condemnor fails to indicate what
substantive authority (e.g., future use, substitute, and the like) it is

proceeding under.

Burdens and presunptions, Tha law governing which parties

must plead and oprove different facts, and
the applicable presumptions governing the proof, is sufficiently confused to
warrant statutory clarification in the comprehensive statute.

As nearly as we have been able to discern, the following represents present
law governing right to take issues:

(1) The plaintiff in all cases hasthe burden of pleading public use and

necessity.

(2) the defendant may contest the public use of the property--whether or

not the plaintiff has the benefit of a conclusive resclution on the issue of
necessity--by pleading specific facts indicating fraud or abuse of discretion
in that the plaintiff does not intemd to put the property to a public use. The

burden of proof is upon the defendant on this issue. The plaintiff is aided by

& presumption of regularity of official action if the plaintiff is a public
entity.

(3) The defendant may contest the public necessity of the project by a

specific denial in his answer if the resolution of the condemnor is not coneglu-

sive on the issue of necessity. Where the issue of necessity is for judieilal

determination, the three aspects of necessity are treated disparately:
{a) Whether the proposed improvement is necessary is not subject to

Judicial review.
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(b) Vhether the property is necessary for the project, the burden of
proof is on the pleintiff. Where the plaintiff is a public entity, the reso-
lution of necessity (in cases where it is not conclusive) appears to create
& presumption that shifts to the defendant the burden of going forward with
the evidence. UWhere the plaintiff is a private person, 1t must prove the
aspect of necessity by a preponderance of the evidence.

(c) Whether the project is located in a manner most campatible with
greatest public good and least private injury, the burden of proof 1s on the
defendant. The burden on the defendant is a difficult one since he must
establish another location that is clearly better than that selected by the
plaintife.

The reasons for these varying burdens and presumptions are not clear.
They appear from the few cases to have developed in & haphazard manner on an
ad hoc basis. The staff proposes the following uniform set of burdens and
presumptions:

(1) The defendant has the burden to raise any objections to the right
tco take, or else they are waived.

(2) The plaintiff has the burden of proof on all objections to the right
to take. The burden should be one of "clear and convincing proof."

(3) If the plaintiff is a public entity, it will be aided by presump-
tions. In certain cases, the resolution of necessity will be given conclusive
effect; 1n others, merely rebuttable effect.

The justification for such a system is that a person ocught not to have
his property taken unless the taker can clearly and convineingly demonstrate

to a court that it has the right to do so. As a practical matter, this amounts
largely to a restriction on private condemnors only who are not aided by any

presumption.
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Exhibit IV is a letter objecting to placing the burden of proof on the
plaintiff with regard to the issue whether the project is located in the manner
most compatible with the greatest public good and least private injury. The
thrust of the letter is basically that public utilities and other private con-
demnors should be sfforded a presumption of propriety that the property cwner
must rebut. The letter asserts that a burden on the condemnor may cause its
acquisition costs to rise and may result in disparate decisions in neighboring
counties.

In addition to these general rules on burdens, there will be provisions
designed for special cases, e.g., future use, excess, more necessary, compatible.
These provisions will specify their own burdens and presumptions. The staff
has yet to review them for integretion with the provisions relating to contesting

the right to take.

Vacating judgment or damages. The attached draft

includes provisions designed to deal with fraudulent

acquisitions. In the attached draft, the defendant is aided by shifting the
burden of proof to the plaintiff and by making a more liberal test for lack of
public use. A third provision of the attached draft is based on the assumption
thet these liberalizations are not really adequate to overcome the defendant's
handicap, particularly if the plaintiff is a public entity aided by a presumption
of regularity. All the evidence is in the hands of the plaintiff and will often
be inaccessible.

One possible way to limit fraud is to give the former owmer a repurchase
right at original acquisition cost. The Commission rejected this approach as
unwieldy and suggested we might do more directly what a repurchase right would
have accomplished indirectly.
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The attached proposal is to allow direct attack on the judgment where
evidence comes to light sometime later, as will happen on occasion, that reveals
the plaintiff had no right to take, perhaps because it did not intend to devote
the property to thé use alleged. Cbviously, the problems that will arise under
this sort of scheme are as mumerous as those that arise under an owner's right
to return. However, these problems can be resolved by statute should the Com-
mission determine that the underlying idea of direct attack where no right to
take existed ismeritorious.

Section 2450 is a draft of a provision permitting attack on the judgment
on the ground of newly discovered evidence. The right to attack the Jjudgment
has been limited to the period of seven years after the judgment becames final.
The judgment may be successfully attacked only if evidence is brought to light
that was previously not dlscoverable with reasomable diligence. And the new
evidence must be such as to have caused a denial of plaintiff's right to take
1f produced at the original trial.

Where the court finds for the condemnee on the basis of the subsequent
evidence, 1t may dismiss the original proceeding and order the property reverted
to the condemnee who must, in turn, surrender the award. If, however, the
property has changed hands or is presently in public use, the subsequent holders
and present users are protected: The condemnee is awarded Jamages in the amount
of the increase in value of the property, plus his recoverable disbursements as

if he had defeated the right to take initially.

Bifurcation of Preliminary Issues for Trial {Sections 2200-~2201)

The Commission has previocusly approved the concept that preliminary issues

relating to just compensation for the property be determined by the court prior
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to jury trial. The staff draft of Sections 2200 and 2201 contemplates that such
issues may be raised by either party or by the court on its own motion, but that
the issues must be raised no later than the pretrial conference, if any, or 45
days prior to trial. fThe court determination is not appealable until judgment
in the proceeding has been rendered.

The Commission should consider three further significant dlterations to this
scheme: (1) Broadening the scope of bifurcated issues to all severable nonjury
issues, not merely those related to compensation; (2) Making early resolution of
these issues mandatory rather than permissive; and (3) Allowing the issues to be
raised at any time prior to trial, rather than 45 days. The reasons for these
suggestions are outlined below.

(1) Broaden scope of issues. There may be issues not related to compensa-
tion thet deserve early trial. For example, the plaintiff may be asserting an
interest in the property it seeks to condemn, or there may be a dispute among
the defendants as to their respective interests. At present the value of the
property is first litigated, and then parties who claim interests are left to re-

solve among themselves the existence of their interests so as to enable them to
share in the award. If title claims were litigated beforehand, then only rarties
directly affected by the proceeding will need to become involved in it and to
present evidence on value.

If such a scheme is adopted, it would be advisable to have the answers of
parties served among each other so that they will be aware early of any adverse
claims. The Commission has previously determined not to adopt such a requirement.

(2) Mendatory resolution of issues. It is clear that preliminary and
foundational issues will have to be solved at some time. Particularly is this
true of problems relating to valuation, such as the larger parcel, comparable

sales, and the like. Rather than consuming the jury's time at trial while
-20-



arguing these issues, it might be helpful to get them all out of the waey shead
of time. They are, after all, identifiable issues for the court to determine,
and upon which the preparation of the parties for the valuation portion of the
trial will depend.

(3) Elimination of time limitations. The staff draft requires preliminary
issues to be ralsed well ahead of trial time, if at all. It is clear that these
issues will have to be resolved at some time. It might, however, be more appropri-
ate to grant the -court the freedom to sever these issues for separate hearing

at any time up to trial.

Separation and Consolidation (See Study attached to Memorandum 71-79, pages 98-102)

Existing law governing separation or consolidation of parcels for trial
is generally as follows:

(1) Parcels joined together in the complaint are generally tried together,
absent a motion to separate.

(2) Parcels not Jolned together may be tried together upon court order to
conscollidate.

The standards governing consolidation and separation for trial are some-
what ambiguous. Code of Civil Procedure Section 1244(5) provides that the court
may consolidate or separate for trial "to suit the convenience of the parties.”
Code of Civil Procedure Section 1048 provided {(prior to 1971 amendment on Com-
mission recommendation) that the court might consolidate or separate "whenever
it can be done without prejudice to a substantial right." Under these criteria
the court has wide discretion, and its decision is not reversible unless it

involves an abuse of discretion. See, e.g., City of San Iuis Obispo v. Simas,

1 Cal. App. 175, 81 P. 972 (1905).
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The 1971 amendment of Section 1048 provides more definite standards.
Actions may be severed for trial "in furtherance of convenlience or to avoid
prejudice, or when separate trials will be conducive to expedition and cconomy."
Actions may be consolidated for trial if they involve "a common question of law
or fact.”

Both the research study (page 102) and the staff recomend that Section 1048
constitute the standard for separation and consolidation in eminent domain pro-
ceedings. Under this scheme, then, the plaintiff may join up to 10 trascts in
a complaint, but each will be tried separately, unless a motion to consolidato
demonstrates that they involve common questions of lew and fact. Different
rarcels or interests within each separate tract may also be severed for trial
on the grounds of convenience, avoidance of prejudice, expedition, or economy.

This scheme will alsc preserve the rule stated in City of Ios Angeles v.

Klinker, 219 Cal. 198, 25 P.2da 826 (1933), that the grounds for consolidatioa

and separation ars entirely distinct from the grounds for joinder of tracts in

8 complaint and consoldiation may be appropriate even where joinder might not be.
Adoption of this scheme will retain the rule that plaintiffs may consoli-

date proceedings to acquire different property for different purposes so long

&s common questions of law or fact are involved. In City of Los Angeles v.

Klinker, for example, the same plaintiff wanted portions of defendant’s land
for disparate uses. C(onsolidation of separate proceedings was allowed becausc
the two portions of the land were interrelated in that severance damages to
each depended in part upon the other. Thus, there were both common questions

of fact and common questions of law involved. Similarly, in People v. Chevalier,

52 Cal.2d 299, 340 P.2d 598 (1959), disparate condemnors sought portions of
defendant's property for aspects of the same public project. Since the same

project was involved, the actions were interrelated, and consolidation wae
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proper for purposes of evaluating the combined effects of the project on the
remaining property. Thus, there were common questions of fact involved, and

consolidation would be proper under Section 1048 of the Code of Civil Procedure.

Consolidation Where Different Plaintiffs Seek Property (Section 2210)

Where several plaintiffs are trying to acquire the same property, the
defendant obviously would like to avoid 1itigating several cases, just as the
rlaintiffs would like to avoid subsequent disputes over who acquired the property.
The staff believes that the simplest and most efficient way of resolving this
problem is to allow any of the parties involved to move for consolidation of the
proceedings. Upon consolidation, the court is to determine which of the uses
1s most necessary, and which ones are compatible with it. The court will then
allow the most necessary and compatible users to join together to complete the
proceeding, and will apportion the award among them - for payment. The court
will dismiss the proceeding as to the other plaintiffs. This scheme is set out

in Section 2210.

Effect of Judgment (Section 2300)

Section 2300, specifying the effect of an eminent domain Judgment, is a
tentative staff draft to be used as an sid to determine the nature of an eminent

domain proceeding. It says, in effect, that eminent domain is a quasi In rem

proceeding, and that the condemnor gets only the property interests of the per-
sons it calls in and litigates against. Thus, failure to name and serve a
rerson having an interest, or failure to file a lis pendens, may result in the

plaintiff's failure to acquire all interests in the property it seeks.

Dismissal (Sections 2500-2511)
The Commission has previously approved, at various times, awarding costs
and fees to a condemnee where the proceeding is dismissed for any of the follow-

ing reasons:
D



{1} The plaintiff failed to bring the action to trial within the statu-
torily regquired time limits.

{2) The plaintiff abandoned the proceeding.

(3) The plaintiff failed to deposit the award within statutorily pre-
scribed time limits.

(4} The defendant defeated the right to take.

In addition, the Commission directed the staff to explore the adequacy of
reimbursement where amendment of the complaint causes wasted money by the con-
demnee {"partial abandonment").

The staff draft gathers all these provisions together under a chapter
headed "dismissal." The draft makes provisions for dismissal of a proceeding
as to a superseded complaint, as well as for dismissal in all four of the situ-
ations listed above, or where the proceeding is dismissed for any other reason.
Upon dismissal of a proceeding, the defendant is entitled to his reasonable
costs and expenses; and if he has been dispossessed, he is entitled to reposses-
sion and to any damages caused by possession. In the case of a partial abandon-
ment or where the plaintiff amends the complaint, the defendant 1s entitled to
only those expenses that he would not have incurred had the proceeding been
comenced originally as it was finally concluded.

In addition, where the plaintiff wvoluntarily abandons the proceeding after
entry of judgment, the staff draft eliminates one significant feature of present
law: The defendants at present have the option to seek execution of the judg-
ment or to recover costs and expenses. The staff draft deletes the option to
have execution for several reasons. Where many defendants are involved, some
may want to go one way, some ancther; the plaintiff is caught in the middle.

And, the opportunity for the defendant to force an acquisition limits the

—oh
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plaintiff's right to abandon, creating a situation vwhere unwanted property is
forced into publie ownership. The most economically sound resolution is to
make the defendants whole, and leave the property in private ownership.

Respectfully submitted,

Nathaniel Sterling
Legal Counsel
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Memorandum 71-78
EXHIBIT 1
COMPREHENSIVE STATUTE

Staff recommendation November 1%71

DIVISION 8. PROCEDURE

Comment. This division contains rules of practice expressly abpiicable
to eminent domain proceedings. The omission of a particular aspect of pro-
cedure from this division does not indicate that such espect 1s inapplicable
to eminent domein proceedings, but only that the general rules of civil prac-
tice apply where consistent with the efficient administration of this code.
See Sectlon 201 and Comment thereto. Likewiee, a treatment herein of some
particular sepect of procedure, such as the listing of pleadings in Chapter 5
or the catalog of grounds for dismissal in Chapter 13, is not intended to be

exhaustive or to preclude other applicable rules of civil practice.

-]le



COMPREHENSIVE STATUTE § 2000

S5teff recommendetion November 1971

CHAPTER 1. JURISDICTION

§ 2000. Jurisdiction of court

2000. Except as provided in Division 10 {commencing with Sec-
ticn 3500), all eminent domsin proceedings shell be commenced and
prosecuted in the supericr court. Nothing in this section affects
the jurisdiction of the Public Utilities Ccmmissioﬁ to ascertain the

Just compensation that must be psid in eminent domain proceedings.

Comment. Sectlon 2000 declares the basic rule that eminent domain pro-
ceedings are to be conducted in the superior court. This declaration con-
tinues prior law. See former Code Civ., Proec. § 1243. For demurrer based on
lack of jurisdiction, see Section 2050,

However, the Jurisdiction of the superior court is not exclusive. The
issue of just compensation may be submitied to arbitration (see Division 10
(commencing with Section 3500)), and the Public Utilities Commission hes
concurrent jurisdiction in several limited areas. See Cal. Const., Art. XII,
§ 23a. See alsc former Code Civ. Proc. § 1243. The commission, upon
petition of the plaintiff, may determine just compensation for the taking
of property belonging to a public utility and for the taking or dsmaging
of property for grade separstion at crossings. Pub. Util. Code §§ 1206 and
1k11. This jurisdiction is nonexclusive and alternate to the procedures

provided in the Eminent Domain Code. Pub, Util. Code §§ 1217 and 1L21.

-



COMPREHENSIVE STATUTE § 2000

Staff recommendation November 1971

It should be noted, however, that the Publiec Utilities Commission has
exclusive jurisdiction over the msnner of each crossing of a railroad over
& public read or another railroad. Pub. Util. Code § 1202. For a listing
of procedures alternate to those provided in the Eminent Domain Ccde, see

Comment to Section 200.

Note: The last sentenmce of Secticn 2000, preservirg the jurisdiction of
the Public Utilities Commissicn, is simply a recodification of an existing
provieion--Code of Civil Procedure Section 1243, It does not necessarily
state with accuracy the full jurisdiction of the Public Uiilities Commission,
which extends to matters other than the determination of just compensation.
See Comment. The Law Revision Commission has yet to review the role of the

Public Utilities Commission in eminent domain proceedings.



COMPREHENSIVE STATUTE § 2001

Staff recommendation November 1971

§ 2001. Competency of court

2001. The court has Jurisdiction over all matters incident apd

related to eminent domain proceedings.

Comment. Section 2001, declaring the competency of the superior court
gitting in an eminent domain proceeding to determine matters incident to the
proceeding itself, is intended .as s broad statement of the potentisl range
of the cowrt's determinations. It codifies.the principle that the court
has the usual and ordinary judlcisl powers to dispose of all issues

necessarily involved in or incident to the proceeding. See Los Angeles v,

Pomeroy, 124 Cal. 597, 609, 57 P. 585, (1899), dismissed 188 U.3. 314

( ); FPelton Weter Co. v. Superior Court, 82 Cal. App. 382, 388, 256 P.

235, (1927).

In addition to adjudicating the right to teke and the amount of Just
compensation {subject to jury trial of facts}, for example, the court may
also decide any subsidiary issues such as liability for property taxes, the
rights of parties under an executory sale contract, demage to other property
of parties, claims of adverse interests in the property, and the like. See,

e.g., San Gabriel v. Pacific Elec. R.R., 129 Cal. App. 460, 18 P.2d 996

(1933), and Los Angeles v. Darms, 92 Cal. App. 501, 268 P. 487 {1928)(title

to condemned property). See also Sacramento & San Joaguin Drainsge Dist.

v. Truslow, 125 Cal. App.2d 478, 499, 270 P.2d 928, ,» 271 P.2d 930,

(1954 ) (protection of lienholders). See also Los Angeles v. Dawson, 139 Cal.

App. 480, 34 P.2d 236 (1934){construing assignment of right and interest

-l



COMPREHENSIVE STATUTE § 2001

Staff recommendetion November 1971

in award), Compere former Code Civ. Proc. §§ 1247, 1247a, 1264.9 (jurise
diction of court to determine various'incidental issues). See alsc Section

2070 {cross-complaints), Centrast California Pac. R.,R. v. Central Pac. R.R.,

47 Cal. 549, 553-554 {1874), and Yolo Water & Power Co. v. Edmonds, 50 Cal.

App. 4h4, 450, 195 P. L63, (1920) (denying power of court to determine
damage to other property of parties). Cf, Section 2023 and Alhambra v.

Jacob Besn Realty Co,, 138 Cal. App. 251, 31 P.2d 1052 {1934)(denying right

of third party alleging consequentisl damsges to intervene).

The fect that a particular lssue is not specified under this code does
not preclude the court from deciding the issue,provided it is reasonably
related to the parties or property involved in the proceeding. Thus, a
court has jurisdiction to determine cauges of metion raised by cross-

complaint pursuant to Section 2070.

Note: Code of Civil Procedure Sections 1247 and 1247a grant the court
Jurisdiction of certain issues such as relocation of structures snd adverse
claims of parties. These issues, with rules for their resolution, will be

disposed of at a later time,



COMPREHENSIVE STATUTE § 2002

Staff recommendation November 1971

§ 2002. Orders, judgments; enforcement

2002. (a) The court mey make all orders and render such judgments
as are necessary to effectuste its determinations made in any eminent
domain proceeding.

{b) The court has the power to enforce any of its orders or
Judgments, ineluding orders for possession, whether priocr to or

following judgment, by appropriate process.

Comment. Section 2002 reiterates the general rule that a court has
inherent power to do any and all acts necessary to the full and effective
exercise of its jurisdiction. See Code Civ. Proc. §§ 128 and 187; see
also 1 B. Witkin, California Procedure Courts §§ 116-118 (2d ed. 1970).
This general power to render and enforce judgmenis and orders includes
the specific power to issue writs of possession or assistance as indicated
in subdivision (b). A plaintiff who has obiained an order for possessicn
is entitled to enforcement of the order as a matter of right. See Seeticon

1269.08 and Comment thereto. See also Taylor, Possession Prior to Final

Judgment in Californis Condemnstion Procedure, T Santa Clara Lawyer 37,

85-86 (1966), reprinted in 8 Cal. L. Revision Comm'n Reports 1171, 1221-1222

(1967).
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COMPREHENSIVE STATUTE § 2010

Staff recommendation Kovember 1971

CEAPTER 2. VERUE

§ 2010. Place of commencement
201C. (a) Except as provided in subdivision (b), an eminent
domain proceeding shall be commenced in the county in which the
property sought to be taken is located.
(b) When a tract sought to be taken is situated in more than
one county, the plaintiff shall commence proceedings in any one of

such counties.

Comment. Section 2010 specifies where sn eminent dcmain proceeding
must be brought. Because eminent domein is basically & proceeding quasi in
rem, failure to bring the proceeding in the proper county is = fallure to
ves£ the necessary jurisdiction in the court. See Sections 2300 and 2050
and Comments thereto. For provisionslauthorizing transfer of the pro-
ceedings for trial, see Section 2012. For demurrer on ground of lacﬁ of
Jurisdiction, see Section 20%50.

Section 2010 does not authorize joinder in s complaint of more rroperty
than would be allowed under Section 2041. Nor does it authorize a condemnor
to condemn property beyond its territorial limite. See Section 490. For
provisions requiring separation of property in a complaint for trial, see

Section 2041,



COMPREHENSIVE STATUTE § 2010

Staff recommendation November 1971

Section 2010 recodifies the substance of the venue provisions of former
Code of Civil Procedure Section 1243.

Subdivision {a). Generally speaking, the only place an eminent domsin

proceeding mway be brought is the county in which the property sought to be
aecquired lies.

Subdivision (b). Where a single tract {see Section 11l--"tract”

defined) straddles a county line, the plaintiff has the option to bring
suit on either gide of the line, and the county so chosen is the proper
place of trial for all the property even though a portion is not located
in the county. See Section 2011. Under former law, vhere a single tract
situated in more than one county was sought to be acquired, the plaintiff
could elect to bring separate proceedings relating to separate portions of
the tract in the county where such portion was situated. See former Code
Civ. Proc. § 1243. Subdivisicn (b), however, requires the plaintiff in
this situaticn to mske an election and bring the proceeding in one of the

counties in vhich the tract is situated,

wB-



COMPREHERSIVE STATUTE § 2011

Staff recommendatica November 1971

§ 2011. Place of trial

2011. (a) Except as provided in subdivision (b), the county
in which an eminent dﬁmain’proceeding is commenced pursuant to Sec-
tion 2010 is the proper county for trial of the proceeding.

() Where the court changes the place of trial pursuant to Sec-
tion 2012 or 2013, the county to which the proceeding is transferred

is the proper tounty for trial of the proceeding.

Comment. Section 2011 continues the substance of & portion of former

Code of Civil Procedure Section 1243.



COMPREHENSIVE STATUTE § 2012

Staff recommendation November 1971

§ 2012, Change of place of trial generally

2012. Except as provided in Section 2013, the provisions of the
Code of Civll Procedure for the change of place of trial of actions

apply to eminent domain proceedings.

Comment. Section 2012 makes clear that the rules of practice for civil
actions generally govern venue change in eminent domain proceedings. This

continues prior law. See former Code Cilv. Proc. § 1243 and Yolo Water &

Pover Co. v. Superior Court, 28 Cal. App. 589, 153 P. 394 (1915). Cf. Sec-

tion 201. Contrast Santa Rosa v. Fountain Water Co., 138 Cal. 579, ;

71 P. 1123, 1136 (1903).
For special provisions relating to venue change if the plaintiff is a

local public entity, see Section 2013.

-10-



COMPREHENSIVE STATUTE § 2013

Staff recommendation November 1571

§ 2013. Plaintiff a local public entity

2013. {a) If a local public entity ccmmences an emine=nt domsin
proceeding in s county in which it is situated, any defendant who is
not situated, doing business, or residing in such county may move to
have the proceeding transferred for trial to another county.

(b) If a local public entity commences an eminent domain proceeding
in a county in which 1% is not situated, either the entity or any
defendant who 1s not situated, doing busine=s, or residing in such
county mey move to have the proceeding transferred for trial to ancther
county.

(¢) Upon a motion under this section, the court shall transfer
the proceeding, if required, to enable trial to be held in a county
(1) upon which the parties agree, (2) in which, as nearly as possible,
no party is situated, doing business, or residing, or (3) in which, as

nearly as possible, all parties are situated, doing business, or residing.

Comment. Section 2013 supersedes s portion of Section 394 of the Code
of Civil Procedure as applied to eminent domain proceedings. Section 2013
represents largely a codification, for clarity, of decisions under Section
394. Unlike Section 394, however, Section 2013 limits a motion for change
of venue to the potentially prejudiced party whereas Section 394 allowed
a motion by any party in an appropriate situation.

The policy of this section is to protect sll parties by allowing any
potentially prejudiced party to move for a change of venue. Thus, the

-11-
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COMPREEENSIVE STATUTE § 2013

Staff recommendation November 1971

court is obligatéd to transfer the trial to as nearly a neutral county as
possible. Where the property is located in az neutral county to begin with,
the court need not transfer the proceeding even though a motion to transfer

would be authorized under this section. See Stockton v. Wilson, 79 Cal. App.

422, 249 P. 835 {1926). See also Los Angeles v. Pacific Tel. & Tel. Co.,

164 Cal. App.2d 253, 330 P.2d 888 (1958).
This section applies to proceedings commenced by any public entity other
than the state. See Section 106 {"local public entity" defined). See also

People v. Spring Valley Co., 109 Cal. App.2d 656, 2bl P.24 1069 (1952)(Sec-

tion 394 not applicable in action by state); Riverside etc. Dist. v. Joseph

W. Wolfskill Co., 147 Cal. App.2d T1L, 306 P.2d 22 (lQST)(Section,39h not

applicable in action by state agency); Georgetown Divide Pub. Util. Dist. v.

Bacchi, 204 Cal. App.2d 194, 22 Cal. Rptr. 27 (1962)(Section 394 applicable
in action by special distriet having status of local public entity).

This section applies to any defendent, including unincorporated
associations, and regardless of the interest the defendant claims in the

property sought to be taken. ©Oee Georgetown Divide Pub, Util. Dist. v,

Bacchi, supra {joint owners may take advantage of Section 394); Oakland v.
Darbee, 102 Cal. App.2d 493, 227 P.2d 909 (1951)(separate owners may take

advantage of Section 394); Long Beach v. Lakewood Park, 118 Cal. App.2da 596,

258 P.2d 538 (1953)(owners of divided interests may take advantage of Sec-
tion 394). The mere fact that the proceeding is a "mixed action,” ope in

which only some of the defendants fall within the terms of this aection,

-l2a



COMPREHENSIVE STATUTE § 2013

Staff recommendation November 1971

does not preclude its applicability. ©See 1 J. Chadbourn, H. Grossmen, A. Van

Alstyne, California Pleading § 367 (1961). See also People v. Ocean Shore
R.R., 24 Cal. App.2d 420, 75 P.2d 560 (1938){relating to motion for change
of wvenue by only some defendents on grounds of impossibility of impsrtial
trial).

The term "doing business" as used in this subdivision is intended to
mean conducting scme substantial activity, e.g., holding one's self out to

others as engaged in the selling of goods or services. See Los Angeles v.

Pacific Tel., & Tel. Co., supra. Ownership of property alone does not amount

to doing business.

-13-



COMPREHENSIVE STATUTE § 2020

Staff recommendation November 1971

CHAFTER 3. PARTIES

§ 2020. Identification of parties

2020. (a) A person seeking to take property by eminent domain
shall be styled the plaintiff.
(b) A person from whom property is sought to be taken by eminent

domain shall be styled the defendant.

Comment. Although an eminent domain proceeding is & special proceeding,
the terms "plaintiff" and "defendent," as well as "complaint" and "answer,”
are utilized throughout the Eminent Domain Code. This usage is consistent
with the generally judicial nature of eminent domsin proceedings in Cali-
fornia, as well as with past practice and custcm. BSee Tormer Code Civ. Proc.
§ 124k(1), (2){parties styled "plaintiff" and"defendants"}.

Generally, the parties to an action can only be those having an interest

in the property described in the complaint. San Joaquin eto. Irr. Co. v.

Stevinson, 164 Cal. 221, 128 P. 92k (1912); ef. former Code Civ. Proc.

§§ 1245.3, 1246, 1247.2.

el



COMPREHENSIVE STATUTE § 2021

Staff recommendation November 1971

§ 2021. HNamed plaintiffs

2021. {a) Eminent domain proceedings shall be commenced only
in the name of a perscn described in Section 301.

(b} Where the plaintiff has commenced proceedings on behalf of
another person, such person shall also be named a plaintiff in the

proceeding.

Comment. Section 2021 provides & rule for Z8ming plaintiffs to an
eminent domain proceeding that varies from the rule that normally would be
applicable in civil actions. Contrast Code Civ. Proe. § 367.

Subdivision (a). Subdivision (a), by reference to Section 301, specifies

the persons eligible to commence and prosecute an eminent domain proceeding.
Such persons must be authorized by statute to exercise the power of eminent
domain to acguire the property sought for the purpose listed in the ccmplaint.
A proceeding may not be maintained in the name of any other person. See

People v. Superior Court, 10 Cal.2d 288, 73 P.2d 1221 (1937); Sierra Madre v.

Superior Court, 191 Cal. App.2d 587, 12 Cal. Rptr. 836 (1961); Black Rock etc.

Dist. v. Summit ete. Co., 56 Cal. App.2d 513, 133 P.2d 58 (1943).

Subdivision (b). Where the person authorized to commence an eminent

domain proceeding is authorized to do so on behalf of another perscn, the
"real party in interest" must alsoc be named as a plaintiff.
The requirement formerly found in subdivision (5) of Section 12kh4 of

the Code of Civil Procedure, that reguired the board of supervisors to be

-15-



COMPREHENSIVE STATUTE § 2021

Staff reccommendation November 1971

named as plaintiff when condemning for sewerage on behalf of unincorporated
territory, is superseded by subdivisions {a) and {(b}. BSee Comment to former

subdivision (8) of Section 1238 of the Code of Civil Procedure.
Note: This provision assumes the state's procedure for naming plaintiffs

will be consistent. At the time the Commission considers the authority of

the state to conderm, this provision will be reviewed.

=16~



COMPREHENSIVE STATUTE § 2022

Staff recommendation November 1971

§ 2022, Named defendants

2022, (a) The plaintiff shall name as defendants those persons
who appear of record or are known to it to have or claim a right or
interest in the property described in the complaint.

(b) If a person described in subdivision (a) is dead or is
believed by the plaintiff to be dead, the plaintiff shall name as
defendant the duly qualified end acting administrator of the estate of
the claimant; if the plaintiff knows of no duly guelified and acting
administrator and avers this fact in an affidavit filed with the
complaint, the plaintiff mey name as defendants the claimant, the heirs
and devisees of the claimant, and all other persons claiming by, through,
or under him.

(c) The plaintiff may name as defendants sll persons unknown

claiming any right or interest in the property described in the complaint.

Compent. Section 2022 lists the persons who may or must be named as
defendants in the complaint. A defendant is a person from whom property is
sought to be acquired. Section 2020. "Person" includes business associa-
tions and public entities as well as individuals. See Section 107. The
naming of defendants is basically within the control of the plaintiff.

People v. Shasta Pipe ete. Co., 264 Cal. App.2d 520, 537, 70 Cal. Rptr. 618,

(1964). However, the naming of defendants controls their service which

in turn controls the jursidiction of the court over persons. BSee Section 2031
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and Comment thereto. Failure to join a proper party to the proceeding

leaves his interest unimpaired. Wilson v. Beville, 47 Cal.2d 852, 306 P.2d

789 (1957). A perscn not named as defendant who claims an interest in the
property sought to be acquired may participate in the proceeding. Section 2023.

Subdivision (2). Subdivision {a) 1s an elaboration of the requirement

formerly found in subdivision (2) of Section 124k of the Code of Civil
Procedure that the names of all owners and claimants of the property must
be listed in the complaint. The language of subdivision (a) has been
adapted from former Code of Civil Procedure Section 1245.3.
Under subdivision (a), occupants of the property sought to be acquired
vho claim a possessory interest in the property must be named as defendants.
A plaintiff may also use the device provided in Code of Civil Procedure
Section 4Tk of fictitiously naming defendsnts who claim an interest but

whose names are not known. See Bayle-Lacoste & (0. v. Supericr Court,

46 Cal. App.2d 636, 116 P.2d 458 (1941). When the fictitiously named
party's true name is discovered, the pleading must be amended accordingly.

Alemeda County v. Crocker, 125 Cal. 101, 57 P. 766 (1899). For a related

provision, see subdivision (c) of this section, permitting the plaintiff to
name perscns unknown.

Subdivision (b). Subdivision (b) specifies the requirements for naming

defendants where one of the claimsnts to or owners of the property is deceased,
The basic rule is that the personal representative of the decedent or his

estate must be named as defendant in the decedent's place. This was
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formerly the rule under Probate Code Section 573. See Monterey County v.

Cushing, 83 Cal. 507, 23 P. 700 (1890){decided under former Code of Civil
Procedure Section 1582, predecessor of Probate Code Section 573). Sub-
division (b) once more codifies this rule.

Where there is no persomnal representative duly qualified and acting
known to the plaintiff, it need not aweit the appointment and qualificat ion:
of one, but may proceed with the suit naming the claimant believed to be
dead and his heirs and devisees. It is sufficient to name them in the
following manner: 'the heirs and devisees of ....vvevvenvaes... (Daming the
deceased clailmant), deceased, and all persons claiming by, through, or under

1

said decedent. Subdivision (b) is a condensation of language formerly
found in Section 1245.3 of the Code of Civil Procedure.

Subdivision {c). Subdivision (c) continues provisions formerly found

in Code of Civil Procedure Sections 124U4(2) and 1245.3, enabling the plaintiff
to neme unknown holders of interests in the property. It is sufficient to
name them in the following menner: "all persons unknown, claiming any right
or interest in the property." By following this procedure. and by following
the methods of service provided in Section 2032, the plaintiff can essure that
the eminent domain judgment will be conclusive sgainst all perscns. Ccf.

Section 2300.
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§ 2023. Third parties

2023. Any person who claims a legal or equitable right or interest
in the property described in the complaint mey appear in the proceeding

as if named as a defendant in the complaint.

Comment. Section 2023 supersedes portions of former Code of Civil
Procedure Sections 1245.3 and 12U6 relating to the right of interested
prersons to participate in an eminent domain proceeding. Section 2023 is
intended to provide a simple method for admission of an interested person.

Cf. San Berpardino etc. Water Dist. v. Gage Cansl Co., 226 Cal. App.2d 206,

37 Cal. Rptr. B56 {196k4).

Persons reguired to participate. An eminent domain Judgment 1is

generally binding only on persons nemed in the complsint and adequately
served. Bee Section 2300. A person who has an interest in the property but
who 15 not named and served may, but need not, participate. However, if his
interest arose after thé prlaintiff filed a lis pendens, the judgment will

bind him. See Drinkhouse v. Spring Valley Water Works, 87 Cal. 253, 25 P.

420 (1890).

Persons permitted to participate. Generally, persons not named in the

complaint who claim an interest in the property may enter and participate.

See Stratford Irr. Dist. v. Empire Water Co., Lk Cal. App.2d 61, 111 P.2d 957

(1957) (persons not defendants who claim any interest may appear and defend).

See also Harrington v. Superior Court, 194 Cal. 185, 228 P. 15 (1924){right
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of interested persons to participate in eminent domain proceeding is charac-
teristic of action }g_ggg). A vperson who seeks to acquire the same property
does not necessarily have an interest In it and hence'may not participate.
His proper remedy, if he has commenced ancther proceeding, is to move to
congolidate the nroceedings. See Section 2202,

Section 2023 does not authorize the admission of a person who does not

show that he has some interest in the property. San Joaguin Irr. Co. v.

Stevinson, 164 Cal. 221, 128 P. 92k (1912). An answer filed by such a
person, 1f it shows on its face no interest in the property, is properly

demurred to by the plaintiff. Burlingame v. San Mateo County, 103 Cal.

App.2d 885, 230 P.2a 375 (1951).
In order to participate, a person must have or claim s legal or equitable
interest in the property described in the complaint. Examples of a legal

interest that would permit participation ineclude the fee (e.g., Harrington

v._Superior Court, supra), a leasehold {e.g., Bayle-Lacoste & Co. v.

Superior Court, 46 Cal. App.2d 636, 116 P.2d 458 (1941)), or other

possessory interest under claim of right (lawful occupancy). Likewise, a
successor in interest to the owner of & legal interest may properly partici-

rate {e.g., San Benito Co. v. Copper Mtn. Min. Co., 7 Cal. App.2d 82,

45 P.2d 428 (1935)).
Examples of an equitable interest that would permit participation
include an executory contract of sale or some other expectancy (contrast

Hidden v. Davisson, 51 Cal. 138 (1875)), beneficiary of a deed of trust
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(e.g., Vallejo v. Superior Court, 199 Cal. 408, 249 P. 1048 {1926)), assignee

of eminent domain proceeds (e.g., City of Los Angeles v. Dawson, 139 Cal. Arp.

LBo, P. (1934)), and shareholder in owner of property sought to be
acquired (contrast Riverside v. Malloch, 226 Cal. App.2d 204, 37 Cal. Rptr.

862 (1g64)).

Exemples of interests that are not legal or equitable interests in the
property described in the complaint include those of third parties who will
be affected nelther by the title nor the compensation adjudicated in the
eminent domain proceeding. These may include upstresm riparian owners

(e.g., San Joaquin etc. Irr. Co. v. Stevinson, 164 Cal. 221, 128 P. 9ob

(1912)), owners of abutting property who may suffer consequential damages

from the project for which the property is being acquired (e.g., Alhambra v.

Jacob Bean Realty Co., 138 Cal. App. 251, 31 P.2d 1052 (1934)), and other

persons cpposed to or affected by the public use for which the property is

being acquired.

Consequences of participation. Although no person entitled to partici-

pate in an eminent domain proceeding 1s obligated to do so, participation
confers personal jurisdiction on the court. The court may then render a
valid judgment with regard to the interest of that person in the property

that is the subject of the proceeding. See Harrington v. Superior Court,

supra, and Bayle-lacoste & Co. v. Superior Court, supra.
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CHAPTER 4. SUMMONS

§ 2030, Contents of summons

2030. (a)} Except as provided in subdivision {b), the form and
contents of the summons is as prescribed by Sections L412.20 and 412.30
of the Code of Civil Procedure.

(b) Where process is served by publication, the summons shall
describe the property sought to be taken in a manner reasonably
calculated to give persons with an interest in the property sctual

notice of the pending proceeding.

Comment.. Sectlon 2030 prescribes the contents of the summons.

Subdivision (a). Subdivision {a) supersedes former Section 1245 of

the Code of Clvil Procedure. Only the matters specified in Code of
Civil Procedure Sections 412.20 and 412.30 need be specified in the summons.

Subdivision (b). Since under subdivision {a) the summons no longer

containe a description of the property, defendants must refer to the com-
prlaint. However, where service of the summons is by publication, a copy
of the complaint is not published. To assure that the persons served by
publication will be able to determine if they have an interest in the
property, subdivision (b) requires the summons to contain a description
adequate for this purpose. Cf. Code Civ. Proc. § 413.10 (service required

in & manner “reasonably calculated to give actual notice”).
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§ 2031. Persons s=zrved

203). A summons shall bz served on the following persons:

{a) Every person named as a defendant in the ccmplaint.

(b) ‘Where the state is a defendant, the Governor, the Attorney
General, thz Dirsctor of General Services, and the State Lands

Commission.

Comment. Section 2031 indicates the persons upon whom summons is to
be served. While filing of a complaint vests the court with subject matter
Jurisdiction in the eminent domain proceeding, service of summons is
essential to confer upon the court jurisdiction over the person of the

defendants. Dresser v. Superior Court, 231 Cal. App.2d 68, 41 Cal. Rptr.

473 (l96h); Failure to serve summons upon a person who has an interest
in the property acquired renders any eminent domein judgment void as

against his interest. Abrent service of swmmons, personal Jjurisdiction
may only be acquired by general appearance or by waiver. See Code Civ.

Proc. § 410.50 (general appearance). See also Harrington v. Superior

Court, 194 Cal. 185, 226 p. 15 (1924)(waiver); Kimball v. Alameds Co.,

b6 Cal. 19 (1873); Dresser v. Superior Court, supra; Bayle-Lacoste & Co. v.

Superior Court, 46 Cal. App.2d 536, 116 P.2d 458 (1941).

Subdivision {a). BEvery person named in the complaint should be served

with summons. The -manner of service is prescribed in Section 2032. TFor
rrovieions governing service upon various types of persons, see Code of

Civil Procedure Sections 416,10-416.90.
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Subdivision {b). When property belonging to the state is sought to

be taken, in addition to serving the Governor as provided in Code of Civil
Procedure Section 416.50, subdivision (b) requires the plaintiff to serve
the Attorney General, the Director of General Sefvices, and the State Lands
Commission. This continues a requirement formerly found in subdivision (8)
of Section 1240 of the Code of Civil Procedure, with the addition of the

Director of General Services. See California & N. R.R. v. State, 1 Cal.

App. 142, 81 P. 971 (1905). See alsc former Code Civ. Proc. § 1245.%.
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§ 2032. Manner of service

2032. (a) Except as provided in subdivision (b), all persons
shall be served in the manner specified in Chapter 4 {commencing with
Section 413.10) of Title 5 of Part II of the Code of Ciwvil Procedure.

(b) Where the court ordérs service by publication, it shall also
order the plaintiff to post within 10 days a copy of the summons and

complaint on the property sought to be taken.

Comment. Due process requires that the rights of a person may be
adjudicated only if that person is served with process in a manner reason-
ably calculated to give him actual notice and an opportunity to be heard.

See, e.g., Milliken v. Meyer, 311 U.5. 457 {1940); Title & Document Restora-

tion Co. v. Kerrigan, 150 Cal. 289, 88 P. 356 (1906). Cf. Code Civ. Proe.

§ 413.30.

Section 2032 provides the manner of service of process in eminent
domain proceedings and 1s designed to satisfy due process requirements.
Persons properly served under this section are bound by the judgment of the
eminent domain court. See Section 2300.

Subdivision {a). Subdivision (a) incorporates the service provisions

of the Code of Civil Procedure. This contimues the rule formerly found in

Code of Civil Procedure Section 1245.
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Subdivision {b). Under subdivision (a}, a person must be served by

mail, personal delivery, or substitutgd service. If he cannot, after reason-
able diligence, be served by those methods, the court may order service by
publication. See Code Civ. Proc. § 415.50. This may ocecur either because
the whereabouts of the named defendant are unknown or because the identity
of the defendant is unknown (as where heirs and devisees) or all persons
unknown are named defendants pursuant to Section 2022.

Where service by publication is ordered pursuant to Code of Civil Pro-
cedure Section 415.50, subdivision (b) requires that the court also order
the plaintiff to post & copy of the summons and complaint on the property
within 10 days after the making of the order. This provision is designed to

maximize the possibility of reaching interested parties. Cf. Title & Docu-

ment Restoration Co. v. Kerrigan, supra.

Subdivision (b) supersedes s portion of former Code of Civil Procedure
Section 1245.3 relating to service of heirs and devisees, persons unknown,
and others. Subdivision {b) extends the posting requirement to the case where
any defendant is served by publication.

Although generally service statutes are liberally construed (EEL Code
Civ. Proc. §§ 4 and 187), the due process considerations iivolved in service
by publication demand strict compliance with the statute. See Stanford v.

Worn, 27 Cal. 171 (1865). See also Los Angeles v. Glassell, 203 Cal. bk,

P {1928).
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CHAPTER 5. PLEADINGS

Article 1. Complaint

§ 2040. Contents of complaint

2040, fThe complaint shall contain all of the following:

(a2} The names of 21l plaintiffs and defendants.

{b) A description of the property sought to be teken. The des-
cription need not indicate the nature or éxtent of the interests of
the defendant in the property but must indicate any interests claimed
by the plaintiff. '

(¢} A statement of the right of the plaintiff to take by eminent
domzin the property described in the complaint. The statement shall
include:

(1) A description of the purpose for which the property 1s sought
to be taken.

(2) An allegation of the necessity for the taking as required by
Section 302.

{3} A reference to the specific statutes, resolutions, and decla-
rations authorizing the plaintiff to exerclse the power of eminent
domain for the purpose alleged. Such authority may be in the alterma-
tive and may be inconsistent.

(d) A map indicating generally the property described in the com-

plaint and its relation to the project for which it is sought to be taken.
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Comment. Section 2040 prescribes the neceséary contents of a complaint
in an eminent domain proceeding. A complaint that does not contain the ele-
ments specified in this section is subject to demurrer. 3See Section 20%0.
Section 2040 is an exclusive listing of the substantive allegations required
to be made by the plaintiff. Other substantive allegations may, but need not,

be made. See, e.g., California S. R. R. v. Southern Pac. R. R., 67 Cal. 59,

7 P. 123 (1885){averment of value not required and is surplusage); San Iuis

Obispo Co. v. Simas, 1 Cal. App. 173, 81 p. 972 (1905)(averment of manner of

construction of proposed improvement not required).

Other necessary procedural elements not specified in this section should
be incorporated in the complaint, however. These include a caption (Code Civ.
Proc. §§ 422.30 and 4¥22.40),a request for relief (Code Civ. Proc. § 425.10),
and a subscription {Code Civ. Proc. § W46). It should be noted that, when
a public entity is the plaintiff, the complaint need not be verifled but
requires a verified answer. Code Civ. Proc. § 6.

Subdivision {(a). The rules for designsting parties to an eminent domain

proceeding are prescribed in Sections 2020-2022. Persons who have an interest
in the property described in the complaint but who are not named and served
generally are not bound by the judgment in the proceeding. See Section 2200
and Comment thereto.

Subdivision (b). Subdivision (b), which requires a description of the

property sought to be taken, supersedes subdivision (5) of former Code of

Civil Procedure Section 1244, The property described in the complaint may
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consist of anything from a fee interest in land to water rights to noise
easements to franchises. See Section 101 ("property" defined).

The description of the property should be sufficiently certain to enable
the parties; and any ministerial officer who may be called upon to enforce
the judgment, to know precisely what land is to be taken and paid for. See

California Cent. R. R. v. Hooper, 76 Cal. 404, 18 P. 599 (1888). See also

Section 2050 (grounds for demmrrer).

Like the former provision, subdivision (b) does not require the complaint
to identify the nature of the interests the various parties may have in the
property sought to be taken. An allegation that each defendant has or claims
gome interest in the property is sufficient for purposes of the complaint.
Specification of the precise interest held by the defendant is left to the
defendant. See Section 2060. Where the plaintiff has or claims a pre-
existing interest in the property sought to be taken, this interest must be

indicated in the complaint. Cf. City of Los Angeleé v. Pomeroy, 124 Cal. 597,

57 P. 585 (1899); People v. Witlow, 243 Cal. App.2d 490, 52 Cal. Rptr. 336

(1966); People v. Vallejos, 251 Cal. App.2d 41k, 59 Cal. Rptr. 450 (1967).

Compare Glon v. City of Santa Cruz, 2 Cal.3d 29, __ P.2d __, 84 Cal. Rptr.

162 {1970).
Unlike former Section 124k, subdivision {b) does not require that the
complaint indicate whether the property taken is a part of a larger parcel

but requires only a description of the property taken. Contrast Inglewood v.

Johnson (0.T.) Corp., 113 Cal. App.2d 587, 248 P.2d 536 {1952). The "larger
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parcel" issue is an issue to be determined at a later time. See Section 2200
et seq. However, the Jjudgment in eminent domain affects only the interests
of the parties named in the property described. See Section 2300; see slso

People v. Shasta Pipe Etc. Co., 26h Cal. App.2d 520, 7O Cal. Rptr. 618 ({1968).

The plaintiff may join up to tem tracts in a complaint. Section 2041.
The defendants involved in each tract must be clearly indicated. See Section
2050 (grounds for demurrer).

Subdivision {c). Subdivision {c) supersedes subdivision {3) of former

Code of Civil Procedure Section 1244 requiring a statement of the right of
the plaintiff. Subdivision (¢) is intended to provide the owner of the
property sought to be taken with an understanding of why his property is being
taken and the authority on which the teking is based. The items required to
be alleged in subdlvision {c) constitute the basis of the plaintiff's right

to take and must be proved if the taking is objected to by the defendant.

See Section 2100 et seq.

The requirements of subdivision (c¢) may be satisfied in any way convenient
to the plaintiff so long as they are indicated in the complaint. This might
include setting out the descriptions in full, summarizing the resolution of
necessity, or attaching the resclution to the complaint and incorporating it
by reference.

Paragraph (1) requires a description of the public purpose or public
use for which the property is being taken. Property may not be taken by

eminent domain except for a public use. Cal. Const. Art. I, § 1&; Section 301.
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The public use must appear on the face of the complaint. See, e.g., Aliso

Water Co. v. Baker, ¢5 (al. 268, 30 P. 537 (1892).

Paragraph (2) requires a description of the public necessity for the
taking. The items of public necessity are listed in Section 302 and include
public necessity for the project, plan, or 1ocatiqn of the project
compatible with the greatest public good and least private injury and
necessity of the partieular property for the project. This extensive des-

cription of the necessity for the taking supplants the general allegation

permitted under prior law. See, e.g., Linggl v. Garovotti, 45 Ccal.2d 20,
286 p.2d 15 (1955).

It should be noted that, while subdivision (2) requires an extensive
statement of the necessity for the acquisition, this statement may be satis-
fied by incorporaticn of a resolution of necessity containing appropriate
findings and declarations, and these declarations may, under certain condi-
tions, be given conclusive effect in the proceeding. BSee Section 313.

Paragraph (3) requires specific references to the authority of the con-
demnor. The power of eminent domain may be exercised only by persons expressly
authorized by statute for purposes expressly desigmated by statute. Section
3C1. In addition, some condemnors rust first adopt an appropriate resolution
before they may proceed. See, e.g., Section 310. The reguirement of a

-gpecific reference to all authorizing statutes and resclutions supplants the

general aliegation of right to condemn permitted under prior law. See, e.g.,
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Kern Co. High School Dist. v. McDomald, 180 Cal.7, 179 P. 180 (1919) and

los Altos School Dist. v. Watson, 133 Cal App.2d 447, 284 P.2d 513 (1955}.

Where the plaintiff may be authorized to take the property on differing
and inconsistent grounds, the plaintiff may allege such authority in the
alternative.

Subdivision (d). Subdivision (4} brosdens the requirement formerly

found in subdivision (4) of Code of Civil Procedure Section 1244 that the
complaint be accompanied by a map where the taking was for a right of way.
Subdivision (d) regquires a map to be attached to the complaint in all cases.
The map should be sufficiently detailed and accurate to enable the parties
to identify the property and its relation to the project. Where the taking
is for a right of way, the map should show its location, general route, and
termini with respect to the property sought to be taken. The map need not

indicate whether the property sought is a part of a2 larger parcel.
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§ 2041. Joinder of property

2041. (a) The plaintiff mey join up to ten tracts in a complaint
if:

(1) Each tract is located in whole or in part within the same
gounty; and

(2) Each tract is sought to be acquired for the same purpose.

(b) Except as provided in Code of Civil Procedure Section 1043,
the taking of each tract joined pursuant to subdivision (a2} shall be

separately tried.

Comment. Section 2041, prescribing the rules for joinder of property
in a complaint, supersedes the second sentence of subdivision {5) of former
Section 1244 of the Code of Civil Procedure.

Subdivision {a). Subdivision (a) provides the basic rule that the

plaintiff has the option to join up ito ten tracts in the complaint. BSee
Section 111 ("tract" defined). The condemnor is free to include only one
tract per complaint, but may join any mumber ﬁp to ten as it deems appropri-
ate. Former lav permitted unlimited joinder of different pa&rcels belonging

to different defendants in the same action. Cf. County of Bacramento v.

Glann, 1b Cal. App. 780, 113 P. 360 (1910). The contents of the complaint
must, of course, be complete as to any of the tracts joined. See Section 2040
and Comment thereto. And which defendants have interests in which tracts

rmust be clearly indicated. See Section 2050.
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Under subdivision (a}, as under prior law, property may be joined in
a complaint only 1f it lies wholly or partially in the same county (see
Section 2010) and only if it is to be put to the same public purpose or
public use.

Subdivision (b). Subdivision (b) provides for separate trial of each

tract joined in a complaint unless the court has ordered consolidation pur-
guant to Code of Civil Procedure Section 1048. This provision marks a change
from prior law under which all parcels joilned in & complaint would be tried
together absent a motion to separate. See California Condemnation Practice
§§ 10.5-10.6 {(Cal. Cont. Ed. Bar 1960). Subdivision (b) in effect recognizes
that the damage to each tract will not depend upon the damage to the others,
nor will any party be interested in any damages except his cwn. See Weller

v. Superior Court, 188 Cal. 729, 207 P. 247 (1922).

It should also be noted that, although the condemnation of each tract
is to be tried separately, a tract may be composed of distinct "parcels" or
"lots." Separation of these portions for trial may be appropriate. See

Code Civ. Proc. § 1048,
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Artiecle 2. Demurrer

§ 2050. Grounds for cbjection to complaint

2050. (a) The grounds for objection to the complaint are:

(1) The court has no jurisdiction of the proceeding.

(2) The complaint does not contain the information required by
Section 2040.

(3) The complaint is uncertain. As used in this subdivision,
"uncertain" includes ambiguous and unintelligible.

(¥) The complaint joins more tracts than is permitted by Section
2041,

(b) Objections on the grounds listed in subdivision (a) shall

be taken by demurrer.

Comment. Section 2050 provides the rules governing the demurrer to
a complaint in an eminent domain proceeding. The rules governing demurrer
to an answer or to a cross-complaint are the same as for civil actions generally.
See Section 201.

The demurrer is the responsive pleading normally filed by a defendant
who believes the proceedings have been defectively - instituted. The grounds
for demurrer are indicated in subdivision (a). It should be noted that all
grounds are ones that would normally appear on the face of the complaint.

Failure to object to defects in the complaint by demurrer waives any
objections to those defects, including subject matter jurisdiection. County of

Los Angeles v. Darms, 92 Cal. App. 501, 268 p. 487 (1928). Contrast Code

Civ. Proc. § 430.80. It should be noted that, where the person filing a
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demurrer is not a named defendant, the filing of such demurrer subjects the
person to the jurisdiction of the court. Code Civ. Proc § 1014, In order
for such a person to appear, he must claim an interest in the property.
Section 2023. :
Subdivision {a) specifies the grounds upon which a demurrer to the com-
plaint can be made. For grounds of demurrer to cross-complaints and answers,

see Code of Civil Procedure Sections 430.10 and 430.20.

Paragraph (1). An eminent domain proceeding may generally be commenced

only in the superior court of the county in which the property is located.
See Sectlons 2000 and 2010.

Paragraph (2). The required contents of the complaint are listed in

Sectian 2040.

Paragraph (3). The contents of the complaint should be clear. If the

description of the property sought to be acquired is not clear, or if the
public use for which it is to be taken is not specifically indicated, the

complaint is defective. GJSee, e.g., Southern Pac. Co. ¥. Raymond, 53 Cal.

223 {1878); Aliso Water Co. v. Baker, 95 Cal. 268, 30 P. 537 (1892).

Paragraph {4). A plaintiff may join up to tem tracts. See Sections 2041

and 111 {"tract" defined).

The grounds contained in subdivision (a) are the only grounds for demurrer
to the complaint. Pendency of another proceeding, for example, is not a
demurrable defect. Cf. Section 2202 {consolidation of proceedings}. Contrast

Code Civ. Proc. § 430.10(c).
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And the traditional ground for demurrer in eminent domain, lack of
& public use or right to take, can no longer be raised by demurrer. A
demurrer 1s the pleading by which defects on the face of the complaint
are raised. Challepges tothe right to take may be raised by a special

pleading after the answer has been filed. GSee Section 2100 et seq.
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Article 3. Answer

§ 2060, Contents of answer

2060. (a) The answer shall state both (1) the right or interest
the defendant claims in the property described in the complaint and (2)
the name and address of the defendant or the person designated as agent
for service of notices of all proceedings affecting the defendant's
property.

(b) The answer may state objections to the right to take.

Comment. Section 2060 prescribes the contents of the answer to the
complaint. The rules governing answers to crossecomplaints are the same as
for civil actions generally. See Section 201.

The answer is the basic responsive pleading to the complaint. The
answer 1s similar in form and effect to the notice of appearance provided
in federal condemnation proceedings in that it amounts basically to a formal
appearance of the defendant in the action. See Rule 71l4a(e) of the Federal
Rules of Civil Procedure.

Unlike former Code of Civil Procedure Section 1246, which Section 2060
supersedes, Section 2060 does not reguire a defendant to specify items of
damages that he claims for the proposed taking. The answer merely registers
the defendant's claimed interest in the proceeding. Allegations as to valu-

ation are specified at a later stage in the proceedings. $See Becticn .
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Objections to the complaint are raised by a separate responsive pleasding,
the demurrer. See Section 2050. Objections to the right to take may be
raised in the ancwer or by separate pleading filed with or after an answer
has been filed in the action. See Section 2100 et seq.

The answer must also include the name and address of the defendant or
a person designated as his agent for service of notice of all proceedings
affecting his property and a verification where the plaintiff is a public
entity. See Code Civ. Proc. § L46.

The answer need only be filed and served on the plaintiff. There is
no requirement that a defendant serve coples of his answer on other defend-
ants even if the defendant is a person unknowm to the other defendants and

claiming interests adverse to theirs. See Redevelopment Agency v. Penzner,

8 Cal. App.3d 417, 87 Cal. Rptr. 183 (1970); County of Santa Cruz. v. MacGregor,

178 Cal. App.2d 45, 12 Cal. Rptr. 727 (1960). Cf. Code Civ. Proc. § 465
(pleadings served on "adverse” parties).
Amendments to the answer are made as in civil actions generally. See

Code Civ. Proe. §§ 472, 473.
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Article 4. Cross-Complaint

§ 2070. Cross-complaints

2070, A party to an eminent domain proceeding may by cross-
complaint assert any cause of action that he has against any other

person affecting property described in the complaint.

Comment. BSection 2070 makes clear that a cross-complaint is avallable
in certain circumstances in an eminent domain proceeding. Cf. Code Civ.
Proc. § 428.10. That is, Section 2070 permits only claims affecting
property described in the complaint to be asserted by cross-complaint.

This continues prior law. See Pecple v. Buelltom Dev. Co., 58 Cal. App.2d

178, 136 P.2d 793 (1943); People v. Clausen, 248 Cal. App.2d 770, 57 Cal.

Rptr. 227 {1967); Pecple v. Los Angeles County Flood etc. Dist., 254 Cal.

App.2d 470, 62 Cal. Rptr. 287 (1967).
The issue of just compensation is pol raised by cross-complaint. Cf.

Bayle-Lacoste & Co. v. Superior Court, 46 Cal. App.2d 636, 116 P.2d 458

(1941); California Pac. R.R. v. Central Pac. R.R., 47 Cal. 549 (1874).

Conflicting claims to the property are asserted by answer, not by cross-

complaint {see Section 2060). Contrast People v. Buellton Dev, Co., supra.

Failure of a party with an interest in the property to be joined or to
appear voluntarily renders any Jjudgment in the proceeding ineffective
against that party. ©See Sectiocn 2300.

A cross-complaint is available to allege damages to the property

caused by a trespasser. Pegple v. Clausen, supra. And = claim ageinst

actions of third parties that affect the use or value of the property would

be appropriate. Contrast E1 Monte School Dist. v. Wilkings, 177 Cal. App.2d

47, 1 Cal. Rptr. 715 (1960).
-l -b2-
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CHAPTER 6. COMMENCEMENT OF PROCEEDING

Article 1. Commencing the Proceeding

§ 2C80. Complaint commences proceeding

2080. An eminent domain proceeding 1s commenced by filing a

complaint with the court.

Comment. Section 2080 supersedes a portion of former Code of Civil
Procedure Section 1243, which provided that eminent domain proceedings were
commenced by filing a complaint and issuing summons. Section 2080 makes
clear that the filing of a complaint alone 1s sufficient to commence an
eminent domain proceeding and confers subject matter jurisdiction on the

court. See Harrington v. Superior Court, 19% Cal. 185, 228 P. 15 (1924);

Bayle-Iacoste & Co. v. Superior Court, 46 Cal. App.2d 636, 116 P.2d 458

(1941). See also Section 2200 {effect of judgment in eminent domain).
Section 2080 is comparable to Code of Civil Procedure Section 411.10
which provides that "a civil action is comenced by filing a complaint with

the court."

=43-hh.
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§_2082. Lis_pendens

2082. The plaintiff, at the time of the commencement of an
eminent domain proceeding, or at any time thereafter, may record
a notice of the pendency of the proceeding in the office of the
county recorder of any county in which property described in the

complaint is located.

Comment. Section 2082 makes clear that the plaintiff in an eminent
domain proceeding may file a 1is pendens after the proceeding is commenced.
This provision supersedes a portion of former Code of Civil Procedure Sec-
tion 1243 that required the plaintiff to file a 1is pendens after service
of summons.

Failure to Tile such a notice of pendency of the eminent domain pro-
ceeding does not deprive the court of subject matter jurisdiction, but
relieves innocent third parties from the operation of a judgment affecting

the property in dispute. See Bensley v. Mountain lake Water Co., 13 Cal.

306 (1859); Housing Authority v. Forbes, 51 Cal. App.2d 1, 124k P.2d 194 (1942).

Section 2082 is analogous to Section 409 of the Code of Civil Procedure
(obligation to file 1lis pendens and consequences of failure to do so). See

also Roach v. Riverside Water Co., T4 Cal. 263, 15 P. 776 (1887)(Section 409

applicable to condemnation proceedings prior to adoption of former Code of

Civil Procedure Section 1243).
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Artiecle 2. Response

§ 2090. Time to respond

2090. (a) Except as provided in subdivision (b), & defendant
shall respond to the complaint within 30 days after he 1s served with
process.

(b) A person not named as a defendant or served with process may
appear in the proceeding by responding to the complaint within 30 days
after the last named defendant is served or such later time as may be

alicwed by the court upon a finding of no substantial prejudice to any

party.

Comment. Section 2090 provides the basic time limit for responding to
the complaint., The 30-day provision is consistent with the requirement for
elvil actions generally. See Section 201 and Code of Civil Procedure Sec-
tions 412.20{a) and 430.40.

Although the normal responsive pleading is the answer (Section 2060),
such other responsive pleadings as demurrers or motions to strike mey satisfy
the requirements of this section. An.objection to the right to take (Sec-
tion 2100 et seq.) is not a responsive pleading, but may be filed along with
the answer. Failure to file a responsive pleading within the specified time
may lead to entry of default. See Code Civ. Proc. §§ 585 and 586.

Subdivision (a). In most cases, the defendant has 30 days after he is

served to respond. If the defendant is named as a "person unknown" in the

.
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complaint, or is served by publication for some other resson, he must respond
within 30 days of the fimal day of publication. Cf. Code Civ. Proc. § 415.50(c)
(service complete on last day of publication).

Subdivision (b). In rare cases, where a claimant has not been served

by any means, he may appear within the time allowed for the other defendants
or such greater time as granted by the court upon application. Failure to
appear within the required time causes the right to appear to lapse. However,
unless .-such a person 1s the successor in interest of another defendant amd
has actual or constructive notice of the proceeding, the judgment will not

bind him. BSee Section 2300.

1
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CHAPTER 7. CONTESTING RICHT TO TAKE

Article 1. Objections to Right to Take

§ 2100. Time and manner of objection

2100. (a) Only a party who has filed an answer may object to
the right to take. Such objection may be stated in the answer or by
a separate pleading filed with the court and served on the plaintiff
in the Same manner as pleadings in civil actions generally.

{(b) An objection to the right to take shall be made no later than
the time within which the party is permitted to answer or such longer
time as he is allowed by stipulation of the parties.

(c) &n objection to the right to take not raised within the time
specified in this section is waived unless the court for good cause

determines otherwise.

Comment. Section 2100 prescribes the time and manner and indicates the
proper persons for contesting the right to take. The contents and grounds
for objection are specified in Sections 2102-2103. Provisicns for hearing
the objections are contained in Section 2120 et seq.

Subdivision (a). Only a party who has filed an answer may object to the

right to take. Such a person mey either be named in the complaint and served
or may appear in the proceeding by filing an answer if he has or claims an

interest in the property sought to be acquired. See Chapter 3 (Parties).



COMPREHENSJVE STATUTE § 2100

Staff recommendation November 1571

Objections may be filed with the answer or in a separate pleading.
Such a pleading is new to California eminent domain law. It supplants the
demurrer and the answer as the means to challenge the taking of property.

See People v. Superior Court, 68 Cal.2d 206, 436 P.28 342, 65 Cal. Rptr. 3k2

(1968)(answer); People v. Chevalier, 52 Cal.2d 299, 340 P.2d 598 (1959)

(answer); Harden v. Superior Court, 44 Cal.2d 630, 284 P.2d 9 (1955)(demurrer).

Under the Eminent Domain Code, the objection is the mechanism, whether
contained in the answer or a separate pleading, whereby the defendant raises
defenses he may have to the complaint other than defects on the face of the
complaint which are raised by demurrer. See Section 2050. Whereas both the
answer and demurrer are pleadings responsive to the complaint, an objection
is not a responsive pleading and may be filed with or apart from the answer,
but not in lieu of the answer. Questions as to just compensation for the
taking are raised at a later stage in the proceeding. BSee Section .

An objection to the right to take, if made separately from the answer,
mist be filed and served within the time limits specified in subdivision (b).
The manner of service is provided in Section 465 and Chapter 5 (commencing
with Section 1010) of Title 14 of Part 2 of the Code of Civil Procedure. See

Section 201.

Subdivision {b). Subdivision (b), in conjunction with subdivision {a),

provides the basic time limits within which objections to the right to take

m:st be raised.

=49~



COMPREHENSZVE STATUTE § 2100

gStaff recommendation November 1371

Objections to the right to take may not be made until the defendant has
answered the complaint. If the defendant answers within the 30-day period
prescribed for responsive pleadings by Section 2042, he may object concurrently
with the answer, either in the answer or in a separate pleading. Cr, he mey
object at some later time within the 30-day period by separate pleading. If,
on the other hand, the defendant files a responsive pleading other than an
answer within the 30-day pericd and is then permitted to answer at some time
beyond that period, the defendant must object concurrently with the answer.

If the parties have stipulated some longer period elther to answer or
object, or both, the defendant has until the epd of that period to object.

He may do so, of course, only concurrently with or after answering.

In an appropriate case, the court may grant the defendant additional time

to object after filing an answer. See Section 201 and Code Civ. Proc. § 1054;

«r:. Subdivision {e). Failure to timely object is a waiver of the objection

except where judicial relief is granted upon a2 showing of good cause. An
example of such cause might be where the defendant has been misled'by a
plaintiff's failure to properly plead its statutory authority.

It should be noted that a judgment may be vacated for lack of right to

take pursuant to Section 2450.

-50~
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§ 2101, Content of objection
2101. An objection to the right to take shall include (1) the
the ground for each objection and (2) the specific facts upon which

each ground is based. The grounds stated may be inconsistent.

Comment. Section 2101 prescribes the content of an objecticn to the
right to take.

The possible grounds for objection are set out in Sections 2102-2103.
The grounds for obJection may be inconsistent, but each should be specifi-
cally stated. This reguirement is generally consistent with decisional law
that, for example, required the defendant to affirmatively allegp how, or

in what manner, a proposed use would not be public. See, e.g., People v.

Chevalier, 52 Cal.2d 299, 340 P.2d 598 (1959); Pecple v. Olsen, 109 Cal.

App. 523, 293 P. 645 (1930).

The facts supporting each cbjection must be specifically stated. This
requirement is generally comsistent with former law that, for example, reguired
the defendant to allege specific facts indicating an abuse of discretion such

as an intention not to use the property as resolved. See, e.g., County of

San Mateo v. Bartole, 18L Cal. app.2d 422, 433, 7 Cal. Rptr. 569, - $1960):

Facts constituting abuse of discretion, fraud on the landowners'
rights, or arbitrary action, must be specifically alleged to attack the
resolution of public interest and necessity. {People v. Iagiss, 160
Cal. App.2d 28, 33 [324 P.2d 926]; People ex rel. Department of Public
Works v. Schultz Co., 123 Cal. App.2d 925, 941 {268 P.2d 117]; Peovle
v. Thomas, 308 Cal. App.2d 832, 836 [239 p.2d 91k].) sSimilar sllegations
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should be pleaded where property owners seek to raise the issue of "public
use" in a case where the condemning body has specified the use as one
which has been declared proper for eminent domain proceedings by the
state., It is also true that the courts will not interfere unless the
facts pleaded show that the use 1s clearly and manifestly of a private
character. (Stratford Irrigation District v. Empire Water Co., b Cal.

App.2d 61, 67 [111 P.2d 957).)

See also People v. Chevalier, supra; People v. Nahabedian, 171 Cal. App.2d

302, 340 P.2d 1053 (1959); People v. Olsen, supra.
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§ 2102. @Grounds for objection where resolution conclusive

2102. Grournds for objection to the right to take, regardless
whether the plaintiff has duly adopted a resolution of necessity that
satisfies the requirements of Chapter 2 of Division 4, include:

(a) ‘The plaintiff is not authorized by statute to exercise the
power of eminent domain for the purpose stated in the complaint.

(b) fThe stated purpose is not a public use.

{c) The plaintiff does not intend to devote the property des-
cribed in the complaint to the stated purpose.

(@) There is no reasonable probability that the plaintiff will
devote the described property to the stated purpose within seven years
or such longer period as is reasonable.

(e) The described property is not subject to acquisition by the
power of eminent domain for the stated purpose.

(f) The described property is sought pursuant to Sections 401,
k12, 421, or Chapter 8 of Division 4, but the acquisition does not satis-
fy the requirements of those provisions.

(g) Any other ground provided by law.

Comment. Section 2102 prescribes the grounds for objection to the right
to take that may be raised in any eminent domain proceeding regardless whether
the plaintiff has adopted a resolution of necessity that is given conclusive
effect on other issues. See Section 2103 for a listing of grounds for chjec-
tion that may be raised only where there is no conclusive resolution of neces-

sity.
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Subdivision (a). The power of eminent domain may be exercised to acguire

property for a public use only by a person authorized by statute to exercise
the power of eminent domain to acguire such property for that use. Section

301.

Subdivision (b). The power of eminent domain may be exercised only to

acquire property for a public use. Sectlion 300. Cal. Const., Art. I, § 1k.
U.S8. Const., Amend. XIV.

Subdivision (e). This subdivision codifies the classical test for lack

of public use: whether the plaintiff intends to apply the property to the pro-

posed use. See People v. Chevalier, 52 Cal.2d 299, 340 P.2d 598 (1959). Once

the acquisition has been found initially proper, the plaintiff may thereafter
devote the property to any other use, public or private. See Arechige v.

Eousing Authority, 159 Cel. App.2d& 657, 32k P.2d 973 {1958). It should be

noted, however, that, where the condemnation judgment is procured by fraud
or bad faith, the Jjudgment mey be subject to atback in & separate proceeding.

See Section 201; Capron v. State, 247 Cal. App.2d 212, 55 Cal. Rptr. 330 (1966).

The statute of limitations for collateral attack on the basis of fraud in
aequisition is three years from discovery of the fraud. .See Code Civ. Proc.
§ 338(4)., 1In addition, the judgment mey be subject to attack on the basis of
newly discovered evidence. See Section 2450.

Subdivision {d). ‘This subdivision adds a test for public use new to

California law. If the defendant is able to demonstrate that there 1s no

reasonable probability that the plaintiff will apply the property to the

5k
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proposed use within seven years or within a reascnable pericd of time, the
plaintiff may not take the property. Cf. Section 401 (future use).

Subdivision (e). Certain property may not be subject to condemnation

for specified purposes. For example, a city may not acquire by eminent domain
an existing golf course for golf course purposes. Govt. Code § 37353(c).
Property appropriated to a public use may not be taken except for more neces-
sary or compatible uses. Sections 450 amd 470. Cemetery land mey not be
taken for rights of way. Health & Saf, Code §§ 8134, 8560, 8560.5. Certain
land in the public domain may not be taken at all. Pub. Res. Code § 7994.

An industrial farm may not be established by a county on land outside the
county. Penal Code § 4106. The Department of Commerce may not condemn for
World Trade Centers. Govt. Code § 8324. The Department of Aeroneautics may
not take an existing airport owned by local entity. Pub. Util. Code § 21632. -
See also Section 301 and Comment thereto (eminent domain only for purposes
authorized by statute); cf. subdivision (f) infra (more necessary public use).

Subdivision (f). Property may be taken for future use only if there is

a reasonable probability that its date of use will be within seven years from
the date the complaint is filed or within such longer period as is reasonable.
Section 40L(b). :

Property may be taken for substitute purposes only if: (1) the owmer of
the property needed for the public use has agreed in writing to the exchange

and, under the circumstances of the particular case, Jjustice requires that he

be compensated in whole or in part by substitute property rather than by money;
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(2) the property to be exchanged is in the vicinity of the public improvement
for which the property needed is taken; and (3) taking into account the rela-
tive hardship to the owners, it is not unjust to the owner of the property to
be exchanged that his property be taken so that the owner of the needed property
may be compensated by such property rather than by momey. Section 412(a).

Property excess to the needs of the proposed project may be taken 1f it
would be left as a remainder in such size, shape, or condition as to be of
little market value or to give rise to a substantial risk that the entity will
be required to pay in compensation an smount substantially equivalent to the
amount thet would be required to be pald for the whole parcel. Section 421(a).

Property appropriated to a public use may be taken by eminent domain if
the proposed use is compatible with or more necessary than the existing use.
See generally Chapter 8 of Division 4 for the hierarchy of uses.

[N.B. The provisions listed in this subdivision have yet to be reviewed

for conformity with the scheme of objections.}

Subdivision (g). While the provisions of Section 2102 catalog the

objections to the right to teke available under the Eminent Damain Code, there
may be other grounds for objection not included in the code. Instances where

subdivision {g) might allow objection are where there exist federal or consti-
tutional grounds for objection, or where prerequisites to condemmation are

located in other codes.
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§ 2103. Grounds for objection where resolution not conclusive

2103. Grounds for objection to the right to take where the plain-
tiff has not duly adopted a resolution of necessity that satisfies the
requirements of Chapter 2 of Division 4 include:

(2) The plaintiff is a public entity and has not duly adopted a
resolution of necessity that satisfies the requirements of Chapter 2 of
Divieion L.

(b) The public interest and necessity do not require the proposed
project.

{c) The proposed project is not planned or located in the menner
that will be most compatible with the greatest public good and the
least private injury.

(&) The property described in the complaint, or right or interest

thereln, 1s not necessary for the proposed project.

Comment. Sectlon 2103 lists the grounds for objection to the right to
take that may be rﬁised only where there is not a conclusive resolution of
necessity. Thus, they may be ralsed against a nonpublic-entity plaintiff
in all cases, and against & public-entity plaintiff in cases where it has
not duly adopted a resolution or where the resolution is not conclusive.
See Section 313 for the effect of the resolution.

Subdivision (a2}, This subdivision applies only to public entities. A

public entity may not commence an eminent domainuproceeding until after it
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has passed & resolution of necessity that meets the requirements of Chapter 2
of Article 4. Section 310. A duly adopted resolution must contain all the
information regquired in Section 311 and must be adopted by a vote of a majority
of all the members of the governing body of the local public entity. Secticn
2.

Subdivision (b). The power of eminent domain may be exercised to acquire

property for a proposed project only if the public interest and necessity re-
guire the proposed project. Section 202(a).

Subdivision {c). The power of eminent domain may be exercised to ac-

quire property for a proposed project only if the proposed project is planned
or located in the mammer that will be most compatible with the greatest pub-
lic good and the least private injury. Section 302(b).

Subdivision (d). The power of eminent domain mey be exercised to ac-

quire property for & proposed project only if the property and particular
interest sought to be acguired are necessary for the proposed project. Sec-

tion 302{c). See alsc Sections 101 and 303.
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Article 2. Response to Objections

§ 2110. Response to objections

2110. (a) The plaintiff within 10 days after service of an objec-
tion to the right to take may respond to the objection upon either or
both of the following grounds:

(1) The objection to the right to take does not state facts suf-
ficient to constitute a ground for objection.

(2) The objection to the right to take is uncertain. As used in
this subdivision, "uncertain" includes ambiguous and unintelligible.

(b) Any objection to the right to take is deemed controverted by

the plaintiff,

Comment. Like the answer, the objections to the right to take are deemed
denied. BSee Code Civ. Proc. § 431.20(b). However, they may be demurred to
by the plaintiff, either because they do not state a ground for objection or
because their import is not sufficiently clear to enable the plaintiff to
prepare its case. Compare Code Civ. Proc. § #30.20(a) and (b). The demurrer
must be made within 10 days after service of objections. Compare Code Civ.
Proc. § 430.40.

The procedures for hearing the demurrer to the objections are the same
as those for a demurrer tc an answer. The objections may be amended in the

same manner as other pleadings. See Code Clv. Proc. §§ 472, L73.
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Article 3. Hearing of Objections

§ 2120. Hearing

2120. (a) Objections to the right to take shall be heard on
motion and notice by either party to the adverse party.

(b) Until all such objections are resolved, there shall be no
further action before the court in the proceeding with regard to the

determination of compensation.

Comment. Section 2120 makes provision for bringing to trial the objec-
tions, if any, that have been raised against the plaintiffts right to take
the property it seeks. It should be noted that no time limits are specified
in this section.

Subdivision (a). Either party may set the issues for hearing. Failure

to bring them to trial within the time specified in Code of Civil Procedure
Section 583 is ground for dismissal of the proceeding. See Section 201.

Subdivision (b). Disposition of the right to take is a prerequisite to

further proceedings relating to just compensation. This does not preclude

such activities as depositions and discovery related to the right to take.
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§ 21y, Evidentiary burdens

5121, Except as otherwise provided by statute, the plaintiff has
the burden of proof on all issues of fact raised by an cbjection to the

right to take. This burden is one of clear and convincing proof.

Comment., Section 2121 specifies the allocation of the burden of proof
in hearings on right to take issues. Generally, the burden to plead or raise
such issues is on the defendant. $ections 2102 and 2131. The issues must be
raised specifically and factual allegations stated. Section 2100. The issues
thus raised are of two general types, legal and factual. Legal issues--such
as whether the use alleged is a public use, whether the plaintiff is author-
ized by law to condemn the particular property for the particular purpose
alleged, and what the requisite formalities are for proper adeption of the
resolution of necessity--have no specific burdens assigned other than those
that may be applicable in civil actions generally.

Factual gquestions~-such as whether the plaintiff intends to use the
property as alleged or whether the preperty is necessary for the proposed
project~-must be proved by the plaintiff by clear and convineing proof.

Under prior law, the plaintiff bore the burden of demonstrating necessity

issues generally by a "preponderance" of the evidence. See, e.g., Linggi v.

Garovotti, 45 Cal.2d 20, 286 P.2d 15 (1955). But the issues whether the
plaintiff intended to use the property for the purpose alleged and whether

the project was located in & manner most compatible with the greatest public
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good and least private injury were required to be proved by the defendant.

People v. TLagiss, 160 Cal. App.2d 28, 324 P.2d 926 (1958); Pasadena v. Stimson,

91 Cal. 238, 27 P. 604 (1891), Section 2101 places = uniform burden of all
Tactuel right to take issues on the plaintiff and raises the evidentiary
standard to ocne of "clear and convincing" proof.

The plaintiff may be aided in satisfying this burden by presumptions if
the plaintiff is a public entity. A public entity must enact a resolution
of necessity before it may condemn. Section 310. But once it has enacted
such a resolution, the resolution may be conclusive onmany of the issues of
of necesgity. BSection 313. Of course, the resclution must have been properly
adopted if it is to be given any effect at all. Section 2103(a)}. In addi-
tion, it is presumed that official duty has been regularly performed. Evi-
dence Code § 664, Plaintiffs that are not public entities do not have the
advantage of any such presumptions but must prove the right to take issues
on the basis of the evidence they present.

The burden specified in Section 2121 is applicable generally to right
to take issues, absent express statutory provisicns indicating other burdens
or other quanta of preoof required. Other express statutory provisions in-
clude: SectionsdOL (future use), 421 (remnents), 455 (more necessary public
use), 471 {consistent public use).

[NB. The above provisions have yet to be reviewed and integrated in
- this scheme. )
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§ 2122. Court orders

2122. {a) The court shall hear and determine all cbjections to
the right to take brought before it pursuant to Section 2120.

{b) If the court determines that the plaintiff does not have the
right to acquire by eminent domain any property described in the com-
plaint, it shall dismiss the proceeding as to that property. Such
dismissal is a final judgment.

(e) 1If the court determines that the plaintiff does have the
right to acquire by eminent domain the property described in the cam-
plaint, the court shall so order. Such order is an interlocutory

Judgment; .

Comment. Section 2122 provides for a court determination of right to
take issues.

Subdivision {a). Court determination of the right to take is consistent

with the California Constitution and with prior law. Cal. Comst., Art. I,

§ 14 (jury determination of compensation) and People v. Ricedlardi, 23 Cal.2d

390, 1kh P.2d 799 (1943).
The court has general authority to determine all issues and make sll
orders necessary and sppropriate to its determinations. See also Section 2002

(general authority of court in aid of its jurisdicticn).
w63~
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Subdivision (b). A determination that the plaintiff has no right to

condemn the defendant's property requires an order of dismissal. In case
the complaint alleges alternative grounds for condemnation, a dismissal
as to one ground does not preclude & finding of right to take on another
ground. An order of dismissal is a final judgment as to the property

affected and is sppealable. See Code Civ. Proc. § 904.1. Contrast

People v. Rodoni, 243 Cal. App.2d 771, 52 Cal. Rptr. 857 (1966). Such
order also entitles the defendant to recoverable costs and fees. See -

Section 28316,

Subdivision (c). A determination thet the plaintiff maey condemn the

defendent's property is not a final judgment. An appeal must await the con-
clusion of the litigation. See Code Civ. Proc. § 904.1. Review by writ

may be available in an eppropriate case. See, e.g., Harden v. Superior

Court, Uk Cal.2d . 630, 284 P.2d 9 (1955).
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CHAFTER 9. TRIAL PRACTICE

Article 1. Preliminary Issues

§ 2200. Bifurcation of preliminary issues

2200. The court in its discretion may, upon motion of either
party or upon its own motion, not later than the close of the rretrial
conference in cases in which a pretrial conference is to be held, or
in other cases no later than 45 days prior to the date set for trial
of the issue of compensation, order the prior separate trial of

severable nonjury issues related to compensation.

Comment. Section 2200 makes clear that the court has authority to sever
nonjury issues related to compensation for trial prior to the trial of Just
compensation. Under prior law, the court was authorized generally to sever
such issues for trial although not explicitly in an eminent domain proceeding.
See Code Civ. Proc. § 1048(b)(authority of court to sever issues); City of

Los Angeles v, City of Huntington Park, 32 Cal. App.2d 253, 89 P.2a 702

{1939)(Section 1048 applicable to eminent domain). See also Code Civ. Proc.

§§ 597-598 (motion for bifurcated trial); San Mateo v. Bartole,

184 Cal. App.2d 42, T Cal. Rptr. 569 {1960)(separate trial on public use
issue--compare Section 2120). Cf. Evidence Code § 320 (authority of court

to control order of proof) and Cal. Const., Art. I, § 1% (just compensation

a jury issue).
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The purpose of Section 2200 is to provide an expeditious means to
determine prelipinaryand foundational issues in the eminent domain proceeding.
An order for severance will most likely come following the determination
of any right to take issues but must be timely made.

Examples of types of issues that maey be tried in advance of compensa-
tion are whether there is a severance of property involved in the proposed
take, whether there exists a substantial impairment of access, and other
matters subject to a court determination before the basic issue of compensa-

tion is submitted to the jury. Cf. Vallejo etc. R.R. v. Reed Orchard Co.,

169 Cal. 545, 54T P. 238 {(1913).
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§ 2201. Resclution of issues

2201. The court shall hear and determine all issues bifurcated
pursuant to Sectlon 2200 and meke any order necessary to effectuate
such determinetions. An order made pursuant to this section is an

interlocutory Jjudgment.

Comment. Issues bifurcated pursuant toc Section 2200 are to be resolved
by court hearing end determination. Only just compensation is a matter for

Jury determipation. BSee Cal. Const., Art. I, § 14. See also Vallejo ete. R.R.

v. Reed Orchard Co., 169 Cal. 545, 547 P. 238 (1913); Oskland v. Pacific

Coast Iumber ete. Co., 171 Cal. 392, 153 P. 705 {1915).

Any court order or determination of a bifurcated issue iz inter-
locutory only and, hence, is not appealable. See Code Civ. Proc. § goL.1.
The decision of the court on the preliminary issues governs the trial of
the just compensstion issue and merges with the issﬁe for the purpose of
Judgment and any necessary appeals. The litigants may obtain speedy review
of preliminary issues, if necessary, by stipulating to a judgment based on

their determination and then prosecuting an appeal. See, e.g., People v.

Lynbar, Inc., 233 Cal. App.2d 870, 62 Cal. Rptr. 320 (1967); People v.

Vallejos, 251 Cal. App.2d 414, 59 Cal. Rptr. 450 {1967).
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Article 2. Consolidation

§ 2210. Consolidation of proceedings

2210, (a) If more than one person has commenced an eminent domsin
proceeding to acguire the same property, the court, upon its own motion
or upon motion of any party, shall consclidate the proceedings.

() In such consolidated proceedings, the court shall first
determine whether the purposes for which the property is sought are
compatible within the meaning of Article 3 of Chapter 8 of Division 4.
If the court determines that the purposes are compatibie, it shsll permit
the proceeding to continue with the plaintiffs acting jointly. The
court shall apportion the obligation to pay any awerd in the proceeding
in proportion to the use, damage, and benefite engendered by each
plaintiff.

(¢) If the court determines pursuant to subdivision (b) that the
purposés are not all compatible, 1t shsll further determine which of
the purposes is most necessary within the meaning of Article 2 of
Chapter 8 of Division L. The court shall permit the plaintiff alleging
the most necessary purpose, along with any other plaintiffs slleging
compatible purposes under subdivision (b}, to continue the proceeding.
The court shall dismiss the proceeding as to the other plaintiffs.

Such dismissal shall be treated as a partial dismissal for the purpose

of assessing costs and damages pursuant to Sections 2510 and 2511.
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Comment. Section 2210 provides the basic procedure for "intervention”

by plaintiffs. Cf. Lake Merced Water Co. v. Cowles, 31 Cal. 215 (1866}

{condemnor seeking tb acquire same property in snother Proceeding may
intervene). Rather than direct intervention by one person in the proceeding
of another, however, Section 2210 provides for congolidation of the disparate
proceedings. Cf. Code Civ. Proc. § 1048.

Subdivision {a). Subdivision (a) specifies the basic rule that consoli-

dation is the proper procedure where there are two or more actions pending to
acquire the same property. A person who seeks to acquire the property,
whether or not he has filed a complaint, may not intervene directly in the
other proceeding. Compare Section 2023 (defendant intervenors). Likewise,
& defendant who has had several complaints filed against him may not demur
on the basis that there is another proceeding pending but mey move to
consolidate. Compare Section 2050 {grounds for demurrer). A motion to
consolidate may be made at any time prior to entry of final judgment .

Where the proceedings to acquire the Property have heen commenced in
different jurisdictions (for example, because the property straddles a
county line (Section 2010)), there must first be s change of venue (Sec-
tion 2012) before the proceedings may be consolidated by one court.

Subdivision (b). The test for whether rurnoses are compatible is

whether they would unreasonably interfere with or Impair such uses as mey
reasonably be anticipated for each. See Section 0.

Subdivision {(c). For costs and damages on dismissal, see Sections 2510

d 2511.
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CHAPTER 10. JUDGMENT

§ 2300. Effect of judgment

2300. A judgment rendered in an eminent domain proceeding is
binding upon all persons over whom the court has acquired personal
Jurisdiction and upon their successors in interest having actual or

constructive notice of the proceeding.

Comment. Section 2300 mskes clear that an eminent domain proceeding

is basically a proceeding quasi in rem, affecting the interests of named

rersons in specified property. Section 2300 supersedes the final sentence
of former Code of Civil Procedure Section 1245.3,

The court in an eminent domain proceeding obtains subject matter
Jurisdiction over the property by the filing of a complaint in the rroper
county. BSee Sections 2010 and 2080 snd Comments thereto. However, it may
adjudicate the rights and interests of persons in that property only if the

persons are brought before the court. See, e.g., Dresser v. Superior Court,

231 Cal. App.2d 68, 41 Cal. Rptr. 573 (1964).

The court may acquire personal Jurisdiction over the claimants to the
broperty in several ways. The basic mode is service of process. In
addition, a defendant or claimant to the property msy confer jurisdiction
by a general appearance or by waiver of jurisdictional defects as to himself.

Harrington v. Superior Court, 194 Cal. 185, 228 p. 15 (192h4); Bayle-Lacoste &

Co. v. Superior Court, 46 Cal. App.2d 636, 116 P.2a 458 (1941). See
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Section 2023, A successor in interest who is not served but who has actual
or constructive notice (e.g., a purchaser after the filing of lis pendens)
may appear, but whether or not he does so is concluded by the judgment in

the proceeding. CfF. Harrington v. Superior Court, supra.

However, persons not named and served, and who have no actual or con-
structive knowledge of the proceeding, are not bound by the Judgment, and

their interest in the property is not affected. See, e.g., Wilson v. Beville,

47 Cal.2d 852, 306 P.2d TB9 (1957). See Section 2082. It should be noted,
though, that "all persons unknown" mey be named and served as defendants

in the proceeding. Sections 2022 and 2031. Service by publication and
posting in this case, where reasonably diligent inquiry fails to revesl

the names or locations of persons claiming an interest in the property,
satisfies due'process requirements. See Section 2031(a) and Comment thereto.
A judgment rendered agasinst such defendants is binding upon them and thus

has the force and effect of a judgment in rem. See Title etc. Restoration

Co. v, Kerrigan, 150 Cal. 289, 88 P. 356 (1906), and former Code Civ. Proc.

§ 1245.3. Cf. Code Civ. Proc. §§ Th9-751 (quiet title) and 751.01 et seq.
(reestablishing destroyed land records).

In case title aecquired by the plaintiff in the proceeding is defective,
the plaintiff may bring a subsequent action to rectify the defect. See

Section (former Code Civ. Proc. § 1250).
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CHAPTER 12. NEW TRIALS AND APPEALS

Article 3. Attack on Juggggnt in Separate Proceeding

§ 2450, Vacating judgment on basis of new evidence

2450. {a) A person from whom property was taken by eminent domein
may, upon discovering the facts deseribed in subdivigion {v} but no
later than seven years after the judgment of condemnation became final,
upon notice to the person who took the Property, move the court to
vacate the judgment or to awvard damages as provided in this section.

(b) If, upon hearing the motion, the court determines that the
person from whom property was taken has presented evidence that (i) was
unknown and not reasonably availsble to him at the time the Judgment
became final and (ii) would have required dismissal of the proceeding
on any of the grounds specified in Sections 2102 and 2103, the court
shall:

(1) Vacate the Judgment and dismiss the prior proceeding as to any
of the property still owned by the person who acquired the property and
not devoted to public use.

{2) Award as dameges the amount that would be recoverable under
Section 2510 and the amount, if any, by which the market value of the
property at the time the motion wes filed e#ceeds the condemnation

award as to any broperty not described in paragraph {1).

Comment. Section 2450 establishes a procedure new to California law,
allowing for direct attack upon a final Jjudgment of condemnation on the
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basis of newly discovered evidence, The motion to vacate or award damages
is analogous to the eguitable bill of review for a new trial. See San

Joaguin ete., Irr. Co. v. Stevinson, 175 Cal. 607, 166 P. 338 (1917). Con-

trast Walls v. System Freight Service, 94 Cal. App.2d 702, 211 P.2d 306

(1949). The motion to vacate must be brought as soon as the condemnee dis-
covers the underlying facts, but within seven years after the time the judg-
ment became final. The Judgment will be vacated or damages awarded only if
the newly discovered evidence is such that it wouwld have required reversal
on the right to take issues specified in Sections 2102 and 2103,

The procedure established by this section is in addition to and does
not limit any other procedures to attack an eminent domein Judgment,
whether directly or collaterally, in the original or subsequent Proceedings.

Cf. 5 B. Witkin, Californis Procedure 2d Attack on Judgmgnt in Trisl Court

(24 ed. 1971).

Subdivision (a). For "final Judgment," see Section + The motion
should be filed in the Suﬁerior Court that rendered judgment even though
that court may have been a transfer court not located in the ssme county as
the subject property. The motion should, of course, contain such essential
information as identification on the Judgment sought to be vacated, a deg-
cription of the pew evidence, and the reasons for its previous unavailability.
The motion should be filed and served as are motions and papers in eilvil
actions generally. Code Civ. Proc. § 1010 et seq. It is, of course, the
obligation of the moving party to set the motion for hearing although either
party pay do so.
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Subdivision (b). The new evidence alleged must have been unknown at

the time of trial and not reasonably available to the condemnee. It must
have been of the type that the moving party could not, with all proper
diligence, have discovered.

Paragraph (1). A court order of vacation and dismissal is equivalent

to a dismissal of the original proceeding. If the moving party is the de-
fendant in the prior proceeding, he is entitled to be restored to possession
of the property, to reimbursement for any damages suffered, and to his re-
coverable costs and expenses. See Sections 2511 and 2510. He must, of
course, refund the award received,

Paragraph (2). If property is devoted to a public use or is no longer

in the hands of the original condemnor, the condemnee may receive dameges
rather than return of his property. The measure of damages ié the increased
value of the property plus the recoverable costs that would have been available

under Section 2510 were the proceeding dismissed at its conclusion.
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CHAPTER 13, DISMISSAL

Artiecle 1. OGrounds for Dismissal

§ 2500. Abandonment

Code

2500. (a)} The plaintiff may totally or partially abandon the
proceeding at any time after the filing of the complaint and before
the expiration of 30 days after final judgment by serving on the defend-
ant and filing in court a written notice of such abandonment.

(b) The court may, upon motion made within 30 days after such
abandomment, set the abandonment aside if it determines that the posi-
tion of the moving party has been substantially changed to his detriment
in justifiable reliance upon the proceeding and such party cannot be
restored to substantially the same position as if the proceeding had not
been commenced.

(c) Upon deniel of a motion to set aside such abandonment, or upon
expiration of the time for filing such a motion, If none is filed, the
court shall, on motion of any party, enter judgment totally or partially

dismissing the proceeding.

Comment. BSection 2500 is the same in substance as a portion of former
of Civil Procedure Section 1255a.

Subdivision {a) is identical to the first sentence of former Section

1255a(a ).
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Subdivision (b} is identical to former Section 1255a(b).

Subdivision (c) is substantially the same as the first sentence of Former
Section 1255a(c).

The right to abandonment and dismissal of a proceeding granted by this
section 1s not subject to limitation by the dismissal provisions of the Code
of Civil Procedure. Thus, for example, the plaintiff may abandon the proceed-
ing even though the defendant has filed a cross-complaint. Contrast Code

Civ. Proc. § 581. See People v. Buelltom Dev. Co., 58 Cal. App.2d 178, 136

P.2d 793 (1943).
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$ 2501, Amended complaint

2501. After amendment of a compleint, the court shail, upon moticn
of any party, dismiss the original proceeding as to the superseded por=

tion of the complaint.

Comment. Section 2501 1s new. The plaintiff in an eminent domain pro-
ceeding may amend the complaint just as in any other civil action. See Kern

gounty Union High Schocl Dist. v. McDonald, 180 Cal. 7, 179 P. 180 {1919);

Yolo Water etc. Co. v. Edmands, 50 Cal. App. 4bd, 195 p. 163 (1920); see also

Eminent Domain Code Section 201; Code of -.€ivil Procedure Sections A32, 472,
473.

Upon amendment of the complaint, either party may move to dismiss the

procoeding ss originally commenced. See County of Kern v. Galates, 200 Cal.
App.2d 353, 19 Cal. Rptr. 348 (1962}; cf. County of Los Angeles v. Hale, 165

Cal. App.2d 22, 331 P.2d 166 (1958). Under Section 2501, the court must enter
an order of dismissal.
4 dismissal entitles the defendant to his recoverable costs and disturse-

mente pursuant to Section 2510,
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§ 2502, Failure to pay or deposit award

2502.- If the plaintiff fails to pay or deposit the sum of money
assessed in the eminent domain proceeding within the time specified in
Code of Civil Procedure Section 1251, the court shall, upon motion of
the defendant, enter jJudgment dismissing the proceeding, provided:

() The defendant has filed in court and served upon the plaintiff,
by registered or certified mail, a written notice of the pleintiff's
failiure; and

(b) The plaintiff has failed for 20 days after such service to

pay or deposit the money.

Comment. Section 2502 specifies the procedures by which the defendant
in an eminent domain proceeding may have the proceeding dismissed upon
plaintiff's fallure to pay. This section supersedes a portion of the second
sentence of former Code of Civil Procedure Section 1252 providing that the
court may "set aside and anml the entire proceedings."

Section 2502 dispenses with the option formerly foun@ in the first part
ef the second sentence of Code of Civil Procedure Section 1252 and the second
sentence of subdivision {a) of former Code of Civil Procedure Section 1255a.
Those provisions gave the defendant the option either to enforce the Judgment
88 best he might or to treat nonpsyment as an implied asbandomment. See

Southern Pub. Util. Dist. v. Silva, 47 Cal.2d 163, 301 P.ad 84l (1956).
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Section 2502 makes dismissal the sole remedy for failure to pay or
deposit within the time specified in Code of Civil Procedure Section 125]1.
Sectlon 2502 contimues the requirement that dismissal may occur after 20 days'
notice to the plaintiff. 'This provision is included to protect the plaintiff
in case of an inadvertent failure to pay the judgment within the time

specified. See, e.g., County of Los Angeles v. Bartlett, 223 Cal. App.2d

353, 36 Cal. Rptr. 193 (1963).
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Article 2. Costs and Damages

§ 2510. Recoverable costs and disbursements

2510. (a) When any eminent domain proceeding is totally or par-
tially dismissed for any reason, the court shall award the defendant
his recoverable costs and disbursements.

(b} Recoverable costs and disbursements may be claimed in and by
a cost bill to be prepared, served, filed, and taxed as inscivil
actions. If the judgment is dismissed upon motion of the plaintiff,
the cost bill shall be filed within 30 days after notice of entry of
such judgment.

{c) Any award made pursuant to subdivision (a) shall be paid by
the person for whose benefit the condemnation proceeding was commenced.

(@) Except as provided in subdivision (e), recoverable costs and
disbursements include:

{1} All expenses reasonably and necessarily incurred in preparing
for the condemnation trial, during trial, and in any subsequent judicial
proceedings in the condemnation proceeding; and

(2) Reasonable attorney’s fees,appraisal fees, and fees for the
services of other experts where such fees vere reasonably and necessarily
incurred to protect the defendant's interests in preparing for the con-
demnation trial, and in any subsequent judicial proceedings in the con-
demnation proceeding, whether such fees were incurred for services

rendered before or after the filing of the complaint.
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{e) In case of a partial dismissal or a dismissal pursuant to Sec-
tion 2501, recoverable costs and disbursements inelude only those
recoverable costs and disbursements, or portions thereof, that would not
have been incurred had the property sought to be acgqulred following the

dismissal been the property originally sought to be acquired.

Comment. BSection 2510 requires the plaintiff to reimburse the defendant
for all expenses reasonably and necessarily incurred in preparing for trial,
during--trial, and on appeal and retrial of the proceeding if it 15 dismissed
for any reason. This section allows recovery of fees even though they were
inecurred before the filing of the complaint in the eminent domein proceedingT

See la Mesa-Spring Valley School Dist. v. Otsuka, 57 Cal.2d 309, .369 P.2d 7,

19 Cal. Rptr. 479 {1962)(attorney's fees); Port San Iuis Harbor Dist. v. Port

San Luis Transp Co., 213 Cal. App.2d 689, 29 Cal. Rptr. 136 (19 ){engineer's fees);

Decoto Scheol Dist. v. M. & 8. Tile Co., 225 Cal. App.2d 310, 37 Cal. Rptr.

225 (1964){attorney's fees allowed under former Section 1255a for services

in connection with an appeal). Section 2510 permits recovery of fees and
expenses only if a complaint 1s filed and the proceeding is later dismissed.

The subdivision has no application if the efforts or resclution of the plaintiff
to scquire the property do not culminate in the filing of a complaint. For
parallel provisions allowing payment of costs and fees, see Code of Civil Pro-

cedure Section 1255; cf. County of Los Angeles v. Ortiz, Cal.3d ;

,  (19m).

-81=



COMPREHENSIVE STATUTE § 2510

Staff recommendation November 1971

Subdivision (a). Subdivision (a} contimues the rule previously found

in former Code of Civil Procedure Secticn 1255a that the plaintiff must
reimburse . the defendant when the plaintiff abandons. See former Section
1255a and the Legislative Committee Comment thereto, printed in the Assembly
Journal, March 20, 1968; see also subdivision (a) of former Government Code
Sectlon 7265.5.

Subdivision {a) eodifies the holding in County of los Angeles v. Bartlett,

223 Cal. App.2d 353, 36 Cal. Rptr. 193 {1963), that an implied abandonment
has the same consequences as an abandonment on motion of plaintiff with re-
gard to reimbursement of expenses and fees. See also former Code of Civil

Procedure Section 1255a{a){second sentence) and Capistrano Union High School

Dist. v. Capistrano Beach Acresge Co., 188 Cal. App.2d 612, 10 Cal. Rptr. 750

(1961).
Subdivision (a) codifies the holding of numercus cases that costs and

disbursements are recoverable where plaintiff amends the complaint so that
the nature of the property or Property interest being taken is substantially

changed, amounting to a "partial abandonment." See Metropolitan Water Dist.

V. Adams, 23 Cal.2d 770, 147 P.2d 6 (1944); People v. Superior Court, 47 Cal.

App.2d 393, 118 P.2d 47 (1941); Yolo Water stec. Co. v. Edmands, 50 Cal. App.

4hbh, 196 P. 463 (1920). Under subdivision (a), however, costs and disburse-
ments are recoverable Whenever there is any amendment of the complaint, sub-

Ject to limitations prescribed in subdivision {e).
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Subdivision (a) continues the rule that the plaintiff must reimburse
the defendanﬂ for expenses and fees when the right to take is defeated. See
subdivision {a} of former Govermment Code Section 7265.5; see also federal
Uniform Relocation Assistance and Real Property Acquisition Policles Act of
1970 (Public Iaw 91-646) § 304. In addition, where the proceeding is dismissed
for lack of right to take pursuant to Sections 1269.01 or 2130, the costs must
be awvarded.

Subdivision (a) provides that the plaintiff must pay fees and expenses
if the action is dismissed pursuant to Code of Civil Procedure Section 583
(dismissal for failure to prosecute action within certain time limits). This

provision is new. Contrast Bell v. American States Water Service Co., 10 Cal.

App.2d 604, 52 P.2d 503 (1935).

Subdivision (b). Subdivision (b) is the same in substance ag the fourth

and fifth sentences of former Code of Civil Procedure Section 1255a(ce).

Subdivision {c). Subdivision (c) is the same as subdivision (b) of

-
former Govermment Code Section 7265.5.

Subdivision (d). Subdivision (d) is the same in substance as the second

sentence of former Code of Civil Procedure Section 1255a{c). See Eminent
Domain Code Section 101 ("property" defined). See also leglslative Committee
Comment, Assembly Journal, March 20, 1968.

Subdivision (e). Subdivieion {e) is the same in substance as the third

sentence of former Code of Civil Procedure Section 1255a{c). It codifies the
concept of "partial abandonment" 80 as to cover those cases in which the

rature of the property or property interest being taken is substantially
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changed by the condemnor after the proceeding is begun. See Metropolitan

Water Dist. v. Adams, 23 Cal.2d 770, 147 P.2d 6 (1955); People v. Superior

Court, 47 Cal. app.2d 393, 118 P.2d 47 (19%1); Yolo Water etc. Co. v. Edmands,

50 Cal. App. buk, 196 P. 463 (1920). Recoverable costs and disbursements do
not include any items that would have been incurred notwithstanding the

"partial abandonment." County of Kern v. Galatas, 200 Cal. App.2d 353, 19

Cal. Rptr. 348 (1962). See aleo Merced Irr. Dist. v. Woolstenhulme, U Cal.3d

478, P.2d , Cal. Rptr. (1971); Pacific Tel. & Tel. Co. V.

Monolith Portland Cement Co., 234 Cal. App.2d 352, 4h Cal. Rptr. 410 (1965).
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§ 2511. Damages caused by possession

2511. TIf, after the defendant moves from property sought to be
condemned in compliance with an order of possession, the proceeding is
dismissed with regard to the property for any reason, the court shall:

{a) oOrder the plaintiff to deliver posgession of the property to
the persons entitled to it; and

(b) Make such provision as shall be Just for the payment of (1)
damages arising out of the plaintiff's taking and use of the property
and (2) damages for any loss or lmpairment of value suffered by the land
and improvements. Such damages shall be measured from the time the
rlaintiff took possession of or the defendant moved from the property
scught to be condemned in compliance with an order of possession, which-

ever 1s earlier.

Comment. Sectlon 2511 provides for property of which the plaintiff took
possession prior to the time the eminent domain proceeding was dlsmissed.

Subdivision {a). Subdivision (a} supersedes the final portion of the

second sentence of former Code of Civil Procedure Section 1252. Whereas the
prior provision required possession to be restored to the defendants when the
plaintiff failed to deposit the award in a condemnation proceeding, subdivision
(a) makes clear that this rule applies as well where the proceeding is dis-
missed, e.g., because of delay in trial, because the ﬁlaintiff abandons the

proceeding, or because the right to take is.defeated.
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Subdivision (b). Subdivision {b) supersedes subdivision {d) of former

Code of Civil Procedure Section 1255a. Whereas the prior provision required
payment of damages when the plaintiff abandoned or the right to take was
defeated, subdivision (b) makes clear that this rule applies as well where the
proceeding is dismissed, €.8., because the plaintiff fails to prosecute or

because the plaintiff fails to deposit the award in a condemnation proceeding.
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Memorandum T1-78
EXAIBIT IT
COMPREHENSIVE STATUTE § 111
Staff recommendation November 1971

DIVISION 2. WORDS AND PHRASES DEFINED

$ 111. Tract

111. "Tract" means land owned in fee by one person, or by several
persons, in concurrent and undivided ownership,without physical inter-
ruption by any other fee ownership, and includes any right or interest

in such land or cther property situated thereon.

Comment. Section 111 is intended to glve content to the common sense
notlon of a "parcel," "tract," or like division of property. Compare former
Code of Civil Procedure Sections 1242 {"piece or article of property") and
1244(5)("parcels of land"). Although the common sense notion of a "tract"
includes land only, Section 111 incorporates any type of property and any
interest in land. See Section 101 {"property" defined).

The term "tract" is intended as a neutral term to convey the notion of
property that is owned in fee by a single person or by several persons hold-
ing undivided interests in the same property at the same time, and that
extends continuously until physically interrupted by property not owned by
that person or those persons., A tract may be composed of smaller portions
designated as lots, parcels, and the like so long as they are all contiguous
and owned by the same people. The term rarallels, but is not to be inter-
preted synonymously with, "parcel” as used in former subdivision {2) of Section
1248 of the Code of Civil Procedure (property part of & "larger percel’ ).
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COMPREHENSIVE STATUTE § 200

Tentatively approved October 1971

§ 200, Exercise of eminent domain

200. The power of eminent damain may be exercised only as provided

in this code wunless otherwise specifically provided by statute.

Comment. Section 200 is the same in substance as the second sentence of
former Code of Civil Procedure Section 1237. The Eminent Domain Code provides
a uniform procedure for the exercise of the power of eminent domwain, applicable

to all acquisitions by condemnation except the following:




COMPREHENSIVE STATUTE § 201

Tehtatively approved October 1971

§ 201. Rules of practice

201. Except as otherwise provided in this code, the rules of prac-

tice that govern civil actions generally are the rules of practice for
eminent domain proceadings.

Comment. BSection 201 provides the general rule that eminent domain pro-

ceedings are to be governed by the same general principles as other civil

actions. See Felion Water Co. v. Superior Court, 82 Cal. App. 382, 256 P.

255 {1927). It supersedes the more restrictively worded provision of .
former Code of Civil Procedure Section 1256. The general object of Sec-
tion 201 is to give a trial by jury on the damage issue in every case,

if demanded,and vhen not demanded and on nonjury issues, a trial by

the &ohrts and to conform the practice in these proceedings as

nearly as practicable to that in civil actions. Cf. People v. Clausen,

2k8 Ccal. App.2d 770, 57 Cal. Rptr. 227 (1967); People v. Buellton Dev. Co.,

58 Cal. App.2d 178, 136 P.2d 793 {1943); Holman v. Toten, 5% Cal. App.2d 309,

128 p.2d 808 (1942). The advantage to having the practice in different pro-
ceedings in the courts as nearly uniform as possible is manifest. Sese Code
Cammissioners’ Note to former Code of Civil Procedure Section 1256.

Generally speaking, the rules of practice that govern civil actions may
be found in Part 2 of the Code of Civil Procedure (Sections 307-1062a). In
addition, provisions in other portions of the Code of Civil Procedure and
many nonstatutory rules of procedure may be applicable to eminent domain pro-

ceedings if they are applicable $o civil actions generally. The test of

e




COMPREHENSIVE STATUTE § 201

Tentatively approved October 1971

whether such general rules of practice are incorporated by Section 201 is
whether the Eminent Domain Code provides a different rule. Express rules
specifically applicable to emihent domain proceedings may be found in Divi-
sion 8 of the Eminent Domain Code. Some of these rules may be inconsistent
with general rules of practice, and some may be consistent. As to rules not
expressly covered in Division 8 of the Eminent Domain Cede, the test whether
a genersl rule of practice applies is whether it would be consistent with the

other provisions of this code. Cf. Harrington v. Superior Court, 194 Cal.

185, 228 P. 15 (1924); Sante Rosa v. Fountain Water Co., 138 Cal. 579, 7L P.

1123 (1903)(dissenting opinion). As a rule, the mere fact that a provision
of the Code of Civil Procedure utilizes the term "action" rather than “pro-

ceeding,”

and the fact that a provision has not been applied to other special
proceedings, does not preclude its applicability in eminent domain proceedings;
The intent of Section 201 is to include as many rules of practice as would be
consistent with the efficient administration of the provisions of this code.
There follows below an indication of some of the major rules of civil

practice that are incorporated in the Eminent Domain Code by Section 201.

Commencement of the proceeding. An eminent domain proceeding is com-

m2nced by the filing of a complaint. See Code Civ. Proe. § 411.10.
This provision supersedes a portion of former Code of Civil Procedure Section
1243, which provided that eminent domain proceedings were commenced by filing

a complaint and issuing summons. Section 1243 is repealed. Section 411.10

7"




COMPREHENSIVE STATUTE § 201

Tentatively approved October 1971

makes clear that the filing of a camplaint alone is sufficient to commence
an eminent domain proceeding with its atiendant consequences.
The filing of a coamplaint in the proper court conferz subject matter

Jurisdiction on the court. See Harrington v. Superior Court, 194 Cal. 185,

228 P. 15 (1924); Bayle-Lacoste &Co. v. Superior Court, L6 Cal. App.2d 636,

116 P.2d 458 (1941). See also Section 2200 (effect of judgment in eminent
domain).

Service of process. The Code of Civil Procedure provisions relating

to the form of summons and manner of service apply to eminent domain pro-
ceedings. See Code Civ. Proc, §§ L412.10 and 412.20. g=e also Section 2032{a).
Failure of a2 party to respond to sumons may result in a default judgment
against him. See Code Civ. Proc. §§ 585 and 586,

Lis pendens, The plaintiff in an eminent domain proceeding should

file a lis pendens after the proceeding is commenced in order to assure
that it acquires full title to the property that it seeks. See Code Civ.
Proc. § b09. This provision supersedes a portion of former Code of Civil
Procedure Section 1243 requiring the plaintiff to file & lis pendens after
service of summons. Section 1243 is repealed. Section 409 makes clear
the obligation to file a 1is pendens and the conseguences of failure to do
s0.

Failure of the plaintiff to record a nctice of the pendency of the

proceeding pursuant to the provisions of Section 409 of the Code of Civil

-6-
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Procedure does not deprive the court of subject matter Jurisdiction, but
relieves innocent third parties from the operation of & Jjudgment affecting

the property in dispute. See Bensley v. Mountain Lake Water Co., 13 Cal.

306 (1859); Housing Authority v. Forbes, 51 Cal. App.2d 1, 124 P24 gL

(1942}, See also former Code Civ. Proc. § 1243 (duplicating the require-

ments of Section 403) and Roach v. Riverside Water Co., T4 Cal. 263, 15 P.

776 (1887)(Section 409 applicable to condemnation proceedings).

Change of venue. The change of venue provisions of the Code of Civil

Procedure are generally applicable to eminent domain proceedings. See § 2012

and Yolo Water & Power Co. v. Superior Court, 28 Cal. App. 589, 153 P. 394

{1915). But see Sants Rosa v. Fountain Water Co., 138 Cal. 579, 7L P. 1l23,

1136 (1903).

Pleadings, amendments, time extensicns. The rules governing pleadings

and motions generally are applicable to eminent domain proceedings, subject
to several major exceptions. The contents of the complaint, demurrer, answer,
and cross-complaint are specified in Division 8. See §§ 20h0, 2050, 2060,
and 2070. However, the rules governing pleadings and motions generally are
applicable. Thus, the provisions of Code of Civil Procedure Section 1010
et seq., relating to notices and filing and service of papers, are fully
appilicable.

Code of Civil Procedure Section 1054, relating to time extensions for
filing pleadings, is applicable to pleadings in eminent domain. See Bottoms

v. Superior Court, 82 Cal. App. 76k, 256 P. 422 (1927). Likewise, Code of

gl
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Civil Procedure Sections 432, 472, and 473, governing pleading amendments, are

applicable. See Kern County Union High School v. McDonald, 180 Cal. 7, 179

P. 180 (1919).

Pretrial activities, Between the time of pleading and trial, there may

be many activities specified in and controlled by the Code of Civil Proce-
dure. The parties may proceed with depositions and other discovery tech-
nigues. Code Civ. Proc. § 1985 et seq. The judge may be subject to dis-
qualification due to financial interest or prejudice. Code Civ. Proc. §§ 170

and 170.6. See John Heinlen Co. v. Superior Court, 17 Cal. App. 660, 121

P. 293 (1911); Kohn v. Superior Court, 239 Cal. App.2d 428, 48 cal. Rptr.

785 (1966). Code of Civil Procedure Section 594, regarding setting the ac-
tion for trial, applies in eminent domain as does Section 1048, severance

and consolidation of causes and issues for trial. See Los Angeles v.

Klinker, 219 Cal. 198, 25 P.2d 826 (1933); City of Oakland v. Darbee, 102

Cal. App.2d 193, 227 P.2d 909 (1951). And, of course, the court has the

power to grant a continuance where necessary. See, e.g., Code Civ. Proc.

§ 59ka.

Jury or court trisl. The provisions of the Code of Civil Procedure

that specify a court determination of questions of law and jury determina-
tion of questions of fact, unless waived, are incorporated in the Eminent

Domain Code. See Code Civ. Proc. §§ 309 and 592. See also California S.R.R.

v. Southern Pac. R.R., 67 Cal. 59, 7 P. 123 (1885); Wilmington Canel &

Reservoir Co. v. Dominguez, 50 Csl. 505 {1875); Vallejo & N.R.R. v. Reed

-8~
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Orchard Co., 169 Cal. 545, 147 P. 238 {1915). It should be noted, however,
that the court in an eminent domein proceeding may try preliminary iassues
related to the right to take and foundational matters related to ccmpensation
as well as other incidental issues. §§ 2100 and 2150. Trial of just com-
pensation is left to the jury where demanded. See § ; Cal. Coﬂst.,

Art. I, § 14; People v. Ricciardi, 23 Cal.2d 390, 14k P.2d 799 (1943).

During the trial, the court has all its normal and usual powers, including
the authority to control the number of expert witnesses and to appoint its owm
expert. See Evidence Code §§ 352 and 730.

Upon trial of the eminent domain proceeding, judgment must be rendered
and entered az in other civil actions. See,e.8., Code Civ. Proc. §§ 632 and

668. Fountain Water Co. v. Dougherty, 134 Cal. 376, 66 P. 316 {1501).

Attacking judgments. A judgment in an eminent domain proceeding may be

attacked in the same manner as judgments in civil sctions generally. Relief
from default may be obtained. Code Civ. Proc. § 473. Also, equitable relief
from judgment on the basis of fraud may be available. See generally 5 B.

Witkin, California Procedure 2d Attack on Judgment in Trial Court §§

(24 ed. 1970). The applicable statute of limitations in such a case is pre-

scribed in Code of Civil Procedure Section 338(Y4) as three years from dis-
covery of the fraud.
Civil writs may be available to attack interlocutory orders and judg-

ments of the court. BSee, e.g., Central Contra Coste Sanitary Dist. v.

Superior Court, 34 Cal.2d 845, 215 P.2d L62 (1950); Weiler v. Superior Court,

188 cal. 7235, 207 P. 247 (1922); People v. Rodoni, 243 Cal. App.2d 771, 52

Cal. Rptr. 857 {1966).
-9-
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The provisions regulating appeels in civil actions apply to eminert

domain proceedings. See Code Qiv. Proc. §§ 901- 3 San Franclisco Unified

School Dist. v. Hong Mow, 123 Cal. App.2d 668, 267 P.2d 349 {195h).

Dismissal. Although some specific grounds for dismissal are listed in
Chapter 12 of Division 8 of the Eminent Domain Code, these grounds should
not be construed to be the exclusive grounds. Thus, for example, dismissal
may occur whare there is a finding of no right to take pursuant to Section
1269.01 or 2110. Certain provisions of the Code of Civil Procedure relating
to dismissal are alsoc applicable in eminent domain proceedings. E.g., Sec-
tion 58la (failure to timely procecute); Section 583 (failure to timely bring

to trial). See Bayle-Lacoste & Co. v. Superior Court, 46 Cal. App.2d 636,

116 P.2d 468 (1941); City of San Jose v. Wilecox, 62 Cal. App.2d 224, 144

P.2d 636 (1944); Dresser v. Superior Court, 231 Cal. App.2d 68, 41 cel.

Rptr. 473 (1964); Harrington v. Superior Court, 194 Cal. 185, 228 P. 15

{192h).

-10-
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§ 203. Effect of enactment of code
203. HNo proceeding to enforce the right of eminent domain, or
judgment rendered pursuant thereto, commenced prior to the enaciment
of this code and the repeal of Title T of Part 3 of the Code of Civil

Procedure, is affected by such snactment and repeal.

Comment. Section 203 has a dual effect. It makes clear that the repeal_
of. the eminent domain provisions of the Code of Civil Procedure and the
enactment of_new provisions in the Eminent Domain Code in no way affect
the validity of proceedings and judgments rendered prior thereto. In addi-
ticn, it makes clear that pending proceedings sre to be completed under old
law and are not affected by enactment of the Eminent Domain Code. For a
comparable provision, see former Code of Civil Procedure Section 1261.

[Wote: This provision is tentative only, and is subject to
further Commission review. ]

-11-
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CODE OF CIVIL PROCEDURE § 1237

Staff recommendation Hovember 1971

Code of Civil Procedure § 1237 (repealed)

Sec. . Section 1237 of the Code of Civil Procedure is repealed.
1237+~ -Emirent-demain-is-the-right-of-the-people-or-Governamens
te-take-private-property-£for- publie-user--Thig-right-may-be-exereised

if-the-mapner-provided-in-thic-Titles

Comment. Code of Civil Procedure Section 1237 is superseded in whole
by various provisions of the Eminent Domain Code.

The first sentence of former Section 1237 is not contimed. It was
misleading in that the right of eminent domain could be exercised by private
persons as well as by the people or govermment. See former Civil Code § 1001.
The right could be exercised to acquire property appropriated to a public use
as well as private property. See, e.g., former Code Civ. Proc. §§ 1240 and
1241. To the extent that the first sentence limited the right of eminent
domain to property taken for public use, the limitation is contimuwed in Sec-
tion 14 of Article I of the Constitution and in Section 300 of the BEminent
Domain Code.

The second sentence of former Section 1237 is superseded by Section 200

of the Eminent Domain Code.

-13-




CODE OF CIVIL PROCEDURE § 1243

Staff recommendation November 1971

Code of Civil Procedure § 1243 {repealed)

Sec. . Secticn 1243 of the Code of Civil Procedure is repealed.

1243.--412 proceedings-urder-this-title-pust-ba-scmmenced-in-the
supe¥ie¥-sourt-of-the-eounir-in-whieh-the-preperty-cought -t o-be -taken
ts~-gituated;-previdedy-thet-vherey-ef-any-ena-pieeg-sr-arsiela-of
prepertyy-or-of -any-cne-interest~in-or-te-propertyy ~sought -to-be-takeny
a~-pertion-thereef-is~situated-in-ene-sounty-and-another-poriion-theraef
ia-situated-ia-aaether-eeuaty;-the-plainti?ﬁ-mgy-eemwenee-sueh-praeeedings
#n~-apy-ef-the-epunties-where-any-portien-ef-suek-picee-or-artieic-af
Freperty;-er-interest;ia-er—ts-gregeptyy-is-aituated;-ané-tha-aeunty
go~-celeeted-ib-5he-proper-esurty-for-the-triat-of-sush-proecedingss
apd-previdedy-furthery-that-when-the-pleintiff-ic~a-oount¥y-eity-and
sountyy-ineorperated-eity-or-tewny-or-a-municipal-vater.distriety-and
the-preperty-sought-te-be-taken-is-citunted-in-nere-than-~ene-eountys
then-the-preoceeding-may-bo-broughty-ab-the-opticn-of-the-plainbiffy-in
any-ecunty-wherein-is-oituated-any-ef-the-properby-sought-to-be-takeny
and-saiéd-preeceding-may-be-tried-in-said-ecuntyy-with-reference-to-any
proporty-situated-in-she-states-provided;-hewevery-that-the-right-in
this-secticn-granted-to-any-piaintiff-to-eemmenae-ard-t¥y-an-aesien
iR-gRy~eounty-other-than-the-ecunty-1n-vhieh-pay-be-lceated-any
preperty-in-gaid-aetion-sought-te-be-takeny~shall-be-limited-to--preperty
whieh-is-owWRed-by-the-defendanty-or-by-the-defendant-in-ecumen-with

the-ether-defendantsy-or-some-af-themr--All-gudh-proeceadings-puss-be

wlle




CODE OF CIVIL PROCEDURE § 1243

Stai’f recommendation November 1971

eermeReed-by-filing-a-esnplaint-and-466uing-a-~sumacns« - -Tho-provisiens
eﬁ-thiaaeaée-sﬁ-ﬁhe-ehange—e?-g&aee-aﬁ-tria&-e?-aetieas-sha&&—a?pé,--
%a«preeeeéiags-anéer-%his-tit&e-exeept-as-ia—this-aeetien-etheswése
prevideé=-—Nethiﬁg-hefein-eeataia@d-sha&lube-eeastsueé-ﬁe-ﬁapeaé-aay
tav-ef-this-chate~giving-jurisdietion-bo-the-Public-Utilities-Commigcion
te-assertain-the-just-eccnpensation-which-ruat-be-paid-in-eninent-domain
Preeeedings~-~A-2is-pendens-chRli-bo-resorded-in-sha-office-6f-4he
eeunty-yeeerées-at-the—time-e?-%he-eammeneemen%-eﬁ-the-aetisn-ia-every

esunty-in-whiek-any-of ~the-preperiy-te-be-affeeted-pghaid-bo-locatody

Comment. Former Section 1243 of the Code of Civil Procedure is super-
seded in whole by provieions of the Eminent PDomain Code. The disposition

of the various portions of former Section 1243 is indicated below:

Section 1243 Eminent Domain Code
First sentence Sections 2000(a) and 2010
Seccond sentence Section 2080
Third sentence Seetion 2011
Fourth sentence Section 2000{b}
Fifth sentence Section 2082

e N
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Staff recommendation November 1971

§ 1244 (repealed)

Sec. . Section 124k of the Code of Civil Procedure is repealed.
12kly--The-conplainb-must-eontaint
Lie~-The-name-of-$he-eorporatieny -a650eiatiobhy -06RAL6646Hy -0F -POFE6H
sn-eherge-ef-the-publie-use-for-whiech-the-prepersy-is-seughty-who-auss
be-gbyied-tha~piainbiffy
Z2+--The-Bames~of-all-ownere-apd-elaimentay-of-the-preparbyy-if
kReWEy-oF-a-sbatement-that-they -are-unkaewny-whe-nust-be-styied
defepdantas
Je--A-pEatementi-of-bhe-right-af-the-plaintiffy
bhe--If-a-right-ef-vay-be-seughty-the-eompiaint-nust-be-aeccmpanied
by~a-map-showing-the -loeaticny -gereral-reusey-and-termini-of-said-righs
of-wayy-se-far-as-the-same-ig-inveived -in~the -aebion-or-prececdingsy
Se--A-deperipbion-ef-eaek-picee-af-landy-or-other-property-or
interept-in-or-to-propersyy-sought-to-be-takeny-and-vhebher-the-sane
ineludeg-the-vhele-g¥-pniy-a-part-ef-an-ensive-papreel-opr-traet-ow
piece-of-properbyy-o¥-interest-in-or-to-prepertyy-but-the-nature-or
extent-of-tho-interests~of-the-deferdsnts-in-cuch-land-nesd-ges-be-
set-forthv-~-All-pareeis-of-landy-er-ether-propersy-ar-interest-in-or
te-propevtyy-1ying-in-the-eeuntyy-and-required-for-the-same-publie
usey-may-be-ineiuded-in-the-same-or-separate-precesdingay-at-she
eptien-ef-the-plaintiffy-but-the-esurt-may-eenseciidate-or-separase

them-to-suit-the-eonvenienea-af-the-partiocy-~Wher-appiieation-for

i -




CODE OF CIVIL PROCEDURE § 12k

Staff recommendation November 1971

the-eendemnation-of~-a-right-of-vay-Ffor-the-purpese-of-cewerage-is-Eade
en-behalf-of-a-settiementy-or-of-an-ineerperated-village-or-tevny-the

bespd-of-supervisers~of-the-eounty-may-be-nomed-as-piainbifsi-

Comment. Former Section 124i of the Code of Civil Procedure is super-
seded in whole by provisions of the Eminent Domein Code. The disposition

of the various subdivisions of former Section 1244 is indicated below:

Section 12kh Eminent Domain Code
Subdivision 1 Sections 20L40{a), 2020, and 2021
Subdivision 2 Sections 2040{a}, 2020, and 2022
Subdivision 3 Section 2040(c)

Subdivision L Section 2040{ad}

Subdivision 5

First sentence Section 2040({b)
Second sentence 1st part: Section 2041
2nd part: Section 201; see also
e Code Civ. Proc. § 10h8
Third sentence Section 2021
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CODE OF CIVIL PROCEDURE § 1245

Staff recommendation November 1971

Code of Civil Procedure § 1245 (repealed)

Sec. . Section 1245 of the Code of Civil Procedure is repealed.

1045, The-alerk-muet -16546-a-CURMORE s ~-whi eh-Bust-eonbain-the-names
ef-the-paptiocy~a-geperal-deseripiion-of-the-vhele-prepertyy-or-speeifie
deseripiions-ef-bho-paresis-to-be-takeny-a-ctatement-of-the-publie-upe
for-vwhich-ii-ia~seughty-andy-vhare-a-gereral-deseripticn-ig-usedy-a
vefereree-to-the-ecnpinint-for-deseriptions-of-the-recpeetiva-pareeisy
and-a-Bebiece-te-the-deferdants-to-appear-and-shov-aaue-Way-tha-prepersy
deseribed-should-net-be-ocprdemned-as~-prayed-for-in-the-complalns-
Exeept-as-stheyvise-speaified-in.this-titloy-i5-nust-bo-in-the-form

of-a-cuEEens~-tA-2ivil-aeticnay-and -musk-be~sepved-in-like-EanEePry

Comment. Section 1245 is superseded by various provisions of the Code
of Civil Procedure. BSee Section 201.

The first portion of the first sentence, requiring the clerk to issue
e summons, is superseded by Code of Civil Procedure Section 412.10 (plaintiff
may have clerk issue one or more summons for any defendant).

The remainder of the first sentence, prescribing the contents of an
eminent domain summons, is superseded by Section 2030. Compare Title &

Document Restoration Co. v. Kerrigan, 150 Cal. 289, 88 P. 356 (1907).

The first portion of the last sentence, requiring the summons to be
in the same form as in civil actions, is continued in Section 2030. The
Judicial Council may prescribe the form of summons in ap eminent dcomain
proceeding. Code Civ. Proc. § 412.20(Db).

The final portion of the last sentence, requiring the summons to be

served as in civil actions, is continued in Section 2032(a).
=18




CODE OF CIVIL PROCEDURE § 12i5.2

Staff recommendstion November 1971

Code of Civil Procedure § 1245.2 (repealed)

Code

Sec. . BSection 1245.2 of the Code of Civil Procedure is repealed.

2246y By~-A-puEmORS -BRy-be-ipgued-whieh-centaing-enly-the-names-of
the-defendants-to-be-sepved-tRerawith-and-a-deseription-or-deseripticns
ef-gRiy~bhe-properby-cought~to-bo-eondexmned-againss-the-defendarta~
sudgmont-based-on-failure-Se-appear-and-snsver-after-serviee~-ef-suak
susBehs-ehall-be-seRetusive-agatnrt-sush-defondants-in-rospeet-oniy

to-the-praperty-desaribed~in-sueh-Cukmons

Comment. Section 1245.2 is superseded by various provisions of the

of Civil Procedure and Eminent Domain Code. See Section 201.

The first sentence of Section 1245.2, authorizing the issuance of

separate summons to separate defendants, i1s continued in Section 2032.

See Code Civ. Proc. § 412.10. See also approved Judicial Council Comment

to Section 412.10.

The second sentence of Section 1245.2, limiting the default to the

property described in the summons, is not contlinued because the property is

no longer described in the summons. See Section 2030; former Code Civ.

‘Proc. § 1245 and Comment; see slso Code Civ. Proc. § 412.20. In generel,

& default judgment, properly taken, is a complete adjudication of the

matters stated in the compleint. B5ee, e.g., Brown v. Brown, 170 Cal. 1,

147 P. 1168 (1915), and Barrow v. Santa Monica B.S. Co., § Cal.2d 601, T1 P.2d

1108

(1937).
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CODE OF CIVIL PRCCEDURE § 12L45.3

Staff recommendation November 1971

Code of Civil Procedure § 1245.3 (repealed)

Sec. . BSection 1245.3 of the Code of Civil Procedure is repealed,

AQhﬁvgq--Ea—aay-aetisn-breught—under-this—%ét&e-the-plaintiﬁﬁ-may
Hame-aa—éefeﬂdaa%s;-iﬁ—aééitisn-te-thsse—persens—whe—agpegr-eﬁ-reaesé
eﬂ—afe-knewa4x>géaintifgnte-have-srne;aim—an-inte;est—in-the-pfeperﬁy;
Halé-ye?saas-unknawa—elaiming-any—ti%le-93—iﬂterest—iﬂ—er—te—%he
prePEFty;5-aaming—them-in—that-manaeyy-and-i?-aay-peysen-whe-apgeara
ef-reecrd-to-bave-e¥-elain-an-interest-or-vhe-is-kuown-to-plainbifs
te—have-er-elaim-aﬂ-éateyestnin-the-preperty-is-éead-ss-is-believed-hy
piaintiff-to-be-deady-and-if-no-exceutor-or-adminictrater-of-the
estate-of-caid-peracn-has-beor-appeinted-by-the-cuporioer-sourt-of-the
epurty-in-whieh-the-property~is-Lecated -vhe-is-then-duly-gqualified,
and-iﬁ-na-eegtified-eegy-a?-an-eyéep-sf-the-suﬁeyies-eeurt-eﬁ-aay
otker-apunty-appainting-an-ciecutor-or-adninictrator-of -the-eskate
of-said-person-vhe-ic-then-duir-gualified-and-aeting-has-besn-roocpdod-
in-the-esunty-in-which-tho-preperty-is-leeatedy;~and-if-platnsiff-kaeus
e#—ne—ethar~duly-qualifieénand-aeting—exeeu$e¥-e?-aéministya%er-eg
the-esctate-of-said-persen-and-caid-faess-are-averrad-in-the-ecmplaint
er-in-ap~affidavit-hy~-the-plaintiff.er-isa-atborney-Siled-with-she
sempiainsy~plaintiff-may-also-pane-an-defendantss-the-heirs-and
8e¥i6ee8-0f-s smvnsur-z-s—c-{ReRiRg-such~deccased -elaimant } y-deecased
and-ali-perpons-elaiming-byy -bhreughy-or-under-said-decedent; I-poming

them-ipg-that-narners-apd-1f-is-in-alteged-that-aay-sueh-pereon-is

=20«




)

CODE CF CIVIL FROCEDURE § 1245.3

Staff recommendation November 1971

balieved-by-plaiatiff-te-be-éeady-sueh-geraen—may-alss-be-namad-as-a
defendantf--Ig-i%-appeans-te—the-satisﬁaetiea-ef-the-esu@t-by—affiéa?it
thas-after-due-diligense-the-plaintiff-ip-unnble-to-aseerbain-the
tderbity-and-vhereabeubs-of-any-persen-or-persens-oued-as-the -hairs
apd-deviseen-ef-a-deceased-elaingnt -o¥-one-beliaved-te-be-dead-or
the-iéentity-anéawheyeabeuts-ef-any-perssn-er-peaseas-sueé-as—ﬁeysens
ezaiming-byy-threugh-or-under-said-deceased-elsimant-or-cne-believed
te-be-daaé-er-the-identity—ané-vhe?eabeats-ef-any»parsen-er-peraens
suaé-as-peraens-unknswﬁ-elaiming-any-tit;e-sr—iaterest-in-thenpregertyy
the—seupt-shall—make-its-arées-éiﬁeetiag-that-pfeeess-be-served-apsa
suek-persens-by-pesbing-a-eopy-of-the -susmons-on-the-property-within
i0-days-after~the-moking-of -the-order-and-by-publieation-of-the-same
in-same-newspayer-eﬁ-general-eipeuiatéanapublisheé~ia-the-eeunty-in
wh;eh-the-preperty-is-1eeated-and-desigaated-by-the-eeurt-as-mest
iikely-te-give-nediee-to-cuch-persons-onee-a-veek-£for-Lour-sueeessive
wosks~

Upen-the-triai-the-ecurt-chall-determine-the-exbont-af-ard-the
vatue-eof-the-intorest-or-damages-thevete-of-any-persen-vhem-it-is
alleged-in-dend-or-boliaved-by-piaiptiff-to-be-dead-vwhese-interest-ar
eisin-gppears-of-reeerd-or-i6-kneva-te-plaintiff-and-unless -sueh-persen
s¥-g-duly-quatified-snd-aeting-creevtor-or-adninistrator-eE-she-ectate
6f-gaid-persen~appears-in-the~aetiony~shalt~arder-the-anount -theress

pazd-te-bhe-eourby-elterk-to-be-held-by-him-fer-the-secount-ef-the-

=2 ]-




()

CODE OF CIVIL PROCEDURE § 1245.3

Staff recommendation November 1971

persegsfentitled-therete-aad-ahail—éeterm&ne-the-extent-ef-ané-the
$alue-é£-the-iaterest-er-E;magea-the?etey-iﬂ-aﬁy;-e#-all-peraeas-sueﬂ
a8-persons-unkneVRy-whether-e¥-not-they-ape-in-beingy-apd-shall-erder
the-smeurbt-thepesf-paid-to~the-counby-elerk-to-ke-held-by-him-fer-the
aeesuRt-of-the-persers-entiticd-theretor--Any-person-elaining-any-title
eF-inberest-ef-any-ehoraeter-in-er-to-said-prepertyy-whethep-legai-ox
equitabley-may-sppear-in-said-getieny

Any-judgment -rendered-in-such-a-presesding-shall-be-binding-and
esnedusive-net-sriy-upen~the-persors-naned-as-defendants-and-served
vith-proeess-but-upen-the-heirn-and~devisees-ofy-and-ail-persons
elaining-byy-throughy-c¥-undery-any-decedent-oued-snd-served-as
kerein-previded-and-upon-atl-persone-unkinewa-elaining-any-righty-titley
esbate-or-interest-in~-the-property-deseribed-in-the-cemplaint-apd-shall

have-the-forse-and-effaet-of-a-judgnert-in-romy

Comment. Former Code of Civil Procedure Section 1245.3 is superseded
by various provisions of the Eminent Domain Code. Disposition of this sec-

tion is set out below.

Section 1245.3 Eminent Domain Code

First sentence Section 2022
Second sentence Section 2032
Third sentence [Not yet drafted]
Fourth sentence Section 2023
Fifth sentence Section 2300
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Code of Civil Procedure § 1246 {repealed}

Sec. . Section 1246 of the Code of Civil Procedure 1s repealed.

1246, --Eaeh-defendant-mict; -by-ansver;-ses-forsh-his-estate-or
interest-in-each-parcel-of-property-deseribed-in-the-eomplaint-and
the-ameunty-if-anyy-whiek-he-elaimg-Ffor-cach-ef-the-several-iteme-af
damage-speeified-in-seetion-2248,

A2l-persens-in-eeeupation-efy-er-having-er-elaiming-an-interess
in-apy-ef-the-properiy-deseribed-in-fhe-complainty-or-in-the-damages
for-the-taling-thereofy-theugh-not-named,-FRy-appeary-pieady-and
defendy-each-1in-respect-so-his-own-property-or-interesty-or-4has

elaimed-by-himy-in-1ike-manper-ag-if-named-in-the-eemplaint.

Comment. Section 1246 is superseded by various provisions of the
Eminent Domain Code.

The requirement formerly found in the first sentence that each defend-
any answer, 1s continmued in Section 2042. The requirement that the answer
allege the interest claimed is continued in Section 2060. The requirement
that the answer allege items of damage 1s not contimued. Allegations as to
damages are specified at (later stage of proceedings), See
Section

The substance of the second sentence of former Section 1246, permitting
third parties claiming an interest to participate, is continued in Section

2023.

-23-
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Code of Civil Procedure § 1252 {amended)

Sec. . Sectlon 1252 of the Code of Civil Procedure 1ls amended,
to read:

1252. Payment may be made to the defendants entitled thereto,
or the money may be deposlited ia-Ceuri-for-ike-defendantsy-and-be -

distributed-to-those-eniitled-theredte~ a5 provided in Chapter 3

commencing with Section 1270.01) of Division 7 of the Eminent Domain

Code and withdrawn by those entitled theret¢ in accordance with that

chapter. 4f-ike-memey-be-roi-so-paid-or-depesited;-ithe-defendants
mayahave-exeeatiaa-as-in-eivil-easeag-aad-iffthe-meaey-eaanet-be-maée
on-exeensiony -the-Courty-upon-a-ehowing-to-that-effeety-pasi-get-agide
apd-apaui-the-entire-proecedingey-and-resiore-possession-of-the-property

to-the-defendanty-if-possession-has-been-taken-by-the-plainsiff-

Comment. Section 1252 is amended to eliminate any distinction between
the kinds of deposits that may be made after entry of judgment. This amend-
ment and ensctment of Eminent Domsin Code Sections 1270.01-1270.07 make it
clear that withdrawazl of any deposit does not result in a waiver of appeal
or a right to new trial on the issue of compensation if that issue is pre-
served in accérdance with Seection 1270.05. In this respect, the pricr law

is continued. See People v. Neider, 55 Cal.2d 832, 361 P.2d 916, 13 Cal.

Rptr. 196 (1961); People v. Gutlerrez, 207 Cal. App.2d 759, 24 Cal. Rptr. 781
{1962).

s} T
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The former second sentence of Section 1252 is repealed. Portions of

it are superseded by the following provisions:

Portion of Second Sentence

Pirst portion
Middle portion

Iast portion

Eminent Domain Code

Section 2502(a)
Section 2502(c)

Section 2511(a)
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Code of Civil Procedure § 1255a (repealed)

Sec. . Section 1255 of the Code of (ivil Procedure is repealed.
3355a < --{a)--The-plaintiff-may-abandon- the-proceeding-at-any-time
aﬁter-thenfiling-ef-%he—eempéaint-aﬁd-befere-the-expira%ien- £-30-days
&f%erhfiaal-éudgmeat;-by—sefviag—en—éefeadanﬁs-and-filing—éa—eeur%-a
writ%en-ne%iee-ef—sueh-ahandenmeate--Faiiure-ts«eemg&thi%huSeetiaa-lEEl
ef-this-eeée-shall—eenatitute-an—implied-abanéenmeﬂ%-ef-the-praeeediage
{B)--The- eours-may;-upon-metion-made-vithin-30-daya-afser-sueh
abaaéenment,-set-aside-the—abaaaaament-if—it-éetermiaes—tha%—the~pesi—
tien-ef-she-meving-parsy-has-been-eubstansiaily-ehanged-to-his-detriment
in—5ustifiable-relianee-upen—the—preeeediag—ané-aueh—par%y&eanas%-be
res%ereé-te—substan%ialiy—%he-same-yeaitian—&s—if-the-preeeeaing-haa—aet
been- eenmeneed
ée}--H?en-the-denial»ef-a—ms%ien—%e—set-aeide-sueh»abanaenment-er;
1f-no-sueh-notion-is-Ffiledy-upon-the-expiration-of-the-time-for-filins
sueh-a-motiony-en-meticr-ef-any-party;-a-Judgueni-ekall-be-entered-dis-
mic8ing-the-proeceeding-and-awarding-the-defendants-their-recovexable
eostc-and-dichursemenis---Recoverable-costa-and-disbursementa-ineinde
¢31)-all-expenses-reasonably-and- necessarily-ineurred-in-preparing- for
the-eenéemna%ian—trial;-éuring-%he-%rial,-aad-iﬂ-aay-subsequent-auéieiai
ﬁeeeeedings-ia—the-eenaemnatien-aetien-and-EQJ-regseaable-attaraey—fees;
appraisai-feesy-and-fees-for-the-services-of-pther-experis-where-sueh

fees-were-reasorably-and-neeessarily-ineurred-to-proteet-the-defendantis

-26-
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inﬁereats-in-preparing-fsr-%he-eeademnatiaa—%réal;-du?ing—the-trial;
aﬁé-in-any-subsequeat-ﬁuéieial—preeeeﬂiage-ia-the-eeaéemﬂa%iea-ae%iea,
whe%he?—sueh-§ees-we?e-ineurred-fer-serviees-renéereé-hefere-er-after
%he-fiiing~a£—the-eampiaiats--Ia-ease~ef-a-gar#ial—abaadeameat;-reeever-
abie-ees%s—aaé-disbarsements—sha11—ineiude-ealyuthese-reeeverable—eests
and-disbursemenie; ~er-portions-thereofy -vhiek-would-nes-have-been-in-
eurred-had-the-property-or-property-interest- soughi-to-be-taken-after
%he—partial-abaaﬁeﬂment-beea-%he—peeger%y—er-preperty—in%erest-eriginally
eeught-te-be-%akear--Reeeverahle-eaats-aaé-disbursemeats,-ineiuéing
expeases—aaﬂ-fees;-mayhbe-elaimed—in-aad-by—a-eeaé-bill;-te-be-g!epa!edg
eerved,-filed;—ané-taxed-as—in—eivil—aetiene=—-H?ea—3udgnent-ef—diam§ssai
ea-matien-ef—the-plain%iff,-the-ees%—bill—shail—he-fileé-withiaraﬂ-days
after-nesice-of-enbry-of-sueh- judgment
£4)--If;-afber-the-plaintifs-takes-possession-of-or-the-defendant
meves-fremrthe-pregertybseaght-te-be-eeademaed-iﬂ-eamplianee-with—aa
arﬂer~ef«§essessien;—the-glaintiff-ahanﬂene-%he-preeeeéing-as-te-sueh
pfeﬁerty-er-a-gertiea—thereef-er~it-is-determineﬂ-that-the-plaiatiff
dees-aet-have-autherity-te-take-sueh-prepertyber-a-peftiaa-theresf-by
eminent-aamainy-the-eeart-shali-erder-%he-plaia%iif-%e-ée&iverhpaasessien-
of-suck-properiy-or-sueh-poriion-thereof-to-she-partics-entitled-to-the
pesseasien—thereef-and-shall-make-aueh-grevisian-as-shail—be-aast—fer
%he-payment-ef*aamages-arising-eut-ef—the-plain%iffls-t&k&ng—aaﬂ—ase-af
the—preper%yhand-damages-?er-aﬂy—lesa-er-im§airmen%-sg-value-suffered-bf
the-ianﬂ-anﬂ-impre?ements-after-the-tiae-the-pi&in%iff-teek-yesseasiea
ef-or-the-defendani-moved - fron-the-properiy- soughi-to-be-eondemned-in

cempiianee-vith-an-order-of-poesession; -vhichever-ia-the-eardier,
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Comment. Former Code of Civil Procedure Section 1255a is repealed. The

disposition of the various portions of former Section 1255a is indicated

below:

Section 1255a Eminent Domain Code
qubdivisien (a)(first sentence) Section 2504 a)
Subdivision (a)(second sentence) Section 2502
Subdivision (b) gection 2500{Db)
subdivision -(c){first sentence) Section 2500(a)
gubdivision {c){second sentence) Section 2510(ad)
Subdivision (c){third sentence) Section 2510(e)

subdivision. (¢) (fourth and fifth sentences) Section 2510(b)

Subdivieion (4) Section 2511
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Code of Civil Procedure § 1256 (repealed)

Bec. . Section 1256 of the Code of Civil Procedure is repealed.
i2§§,--Eﬂee§t—as-etherwise-prevideé-in-%hia-Titie;—%he-previsians
ef—Part-2—af-this-eeée-a?e-aﬁplieahie-%s-and-eenstitute-the-?ules-ef

praetiec-in-the-proccedings-mentioned-in-shis-Titleoa

Comment. Section 1256 is superseded by Section 201 of the Eminent
Domein Code.
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Code of Civil Procedure § 1261 (repealed)

Sec. . Section 1261 of the Code of Civil Procedure is repealed.
aaéiv-mNe-preeeeﬁiag-ta-eaferee—the—righ%—af-eminen%-deﬁaia-eemmeaeed
befeyenthia-?i%le—%akes-ef?eetg-is-affee%ea-by-the-previsiens-e?—thie

Pitle~

Comment. With the repeal of Title T of Part 3 of the Code of Civil
Procedure, Section 1261 is no longer necessary. For a comparable provision

in the BEminent Domain Code, see Section 203.

-y gy
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Code of Civil Procedure § 1262 (repealed)

Sec. . BSection 1262 of the Code of Civil Procedure is repesled.

2262+~ -YUnbil-the- first-day-of-January;-one-thousand-eight-kundred
and- geventy-threey-at-twelve-ol elock-neony - the-provisions-of-Seebions
2256-a5d-1257-of - this-Pitle-are-suspendedy-and-until-theny-eneepi-as
e%herwiae-pravided—ia—this-?itle;-the-ruies-ef-pleading—and-pr&etiee
ip-eivil-netions-new-in-forec-in-this-Biate-are-appiieable-4e-the
proecedinge-menbioned-in-thic-Pitley-and-eonasitute-the-rules-of

pleading-and-praeiiee-therein,

Comment. Cf. Sections 201 and 203 of the FEminent Domain Code.

-31-
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EXHIBIT III

(1 Chadbourn, Grossman, Van Alstyne, California Pleading]

§ 367.

Actions by a City or a County

The second sentence of section 384 of the Code of Civil Pro- .

cedure provides as follows:

“Whenever an action or proceeding is brought by

a county
county

or city, against a resident of another
or city, or a corporation doing business

in the latter, the action or proceeding must be;, on mo-
tion of either party, transferred for trial to a county
other than the plaintiff, if the plaintiff is a

county

and other than that in which the plain-

tiff is situated, if the plaintiff is a city, and other than
that in which the defendant resides, or is doing business,

or is situated.” ¢

The substance of this provision {except for the concluding
clause which was added in 1915,* precluding transfer to the de-
fendant's home county) was first enacted in 1891.#4 Evidently
the legislative objective was to provide relief for defendants.
What could the needs of such defendants have been? Under sec-
tion 395 they already possessed the right, as a general rule, to
trial on home grounds.®® In real actions, however, they were
required to stand trial where the land was situated.*

trialle in Sonoma under Woest's
Amnn.Calende Civ.Proce. § 303; and
the deferclants woere realdents of
Sonoma and entitled to venne there
under West's AnaCalCode Civ.
Pros § 193, even if the other chied
sections were inapplicable,

41, Fitzpatrick v. Bonoma Coghty,

Lo CakApp SR8, B0, 276 P 113,

THE 14625y,

stance, the words “or city and
~eoynty.” San Francigeo, the only
consolidated eity and county in
Calitornia, is trexted In all reapecta
a8 a county for venue purposes.

43. Cel.Stat.1915 o 434, § 1, p. 721,
44, Cal.Star.1801, ¢ 61, % 3, p. 56

45. Sep § 201, supm.f As to ﬁuhmra-
tion defendants, see § 337, supra,

42, 'Fhe oudesions fodieated in the

ghsied provision are, in each in- A6, See § 282, supra.
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.+ The Legislature apparenily thought that when the plaintiff
in a real property action is the county or city in which the land
' Hes, local influences adverse to the defendant are sufliciently
_ likely to warrant hestowing a privilege upon the defendant to
remove the action for trial away from the possibly hostile fo-
rum. In Yuba County v. North America Consol, Gold Mining
Co.,*7 which was a case of this type, the provision was invoked
and its constitutionality tested. Yuba County had commenced
an action in the Superior Court of Yuba County against non-res-
idents 1o enjoin them from depositing mining debris in 2 river
to the injury of the county's property. The defendants were held
entitled to a change of venue. The county's attempt to challenge
the constitutionality of the legislation was rejected with the fol-
. lowing pronouncement: ¥ . ' .
“The further point that section 394 is cbnoxious to
the provisions of the constitution prohibiting special leg-
istatton . . . [because it accords venue| privileges
to corporations doing business without the county where
- the action is commenced not accorded to corporaticns
doing business within the county, is not, in our opinion,
well taken. This discrimination is found in other sec-
tions where the right to have the place of trial changed
is placed upon the distinct ground that the defendant re-
sides in a county other than the county in which the
action is commenced, and this although had the defend-
ant been a resident of the latter county he couid not have
the venue changed. Such legislation has never been re-
garded as in any just sense special legislation within the
meaning of the inhibitory provisions of the constitu-
tjm.!l
In its original form, the above quoted provisions of section
394 ailowed the court an unlimited range of choice with respect
to the transferee county,® and accordingly the transfer could
be made to the county of the defendunt’s residence. In 1915,
the couri’s discretion was limited by an amendment requiring
that the transferee county be one “other than that in which the
defendant resides, or is doing business, or is situated”.® Thus,
although a non-resident could not be forced to submit 1o trial in
a real property action brought by a city or county in the Superi-
or Court of the plaintiff county or of the. county in which the

47, 12 CalApp. 223, 107 B, 13 498, 1hid,

(10053, )
50, Cal¥roc 8IS o ¥, ¥ 1, po o0

48, Td. ot 227-U8 105 1 oat 1480
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Dlaintift city was situated, neither coild the defendant Insist that
the trial be in the county of his own residence. Instead, a neu-
tral county was insisted upon by the statute as the place of trial.

The apparent policy of the statute to protect non-resident

. defendants from the niggardly verdicts of tax conscious juries
drawn from citizens of the plaintiff in Jocal real property actions,
as well as to protect the plaintiff from depredations upon its
. treasury by unfriendly juries from the defendant’s county, al-

though possibly historically supportable, does not appear to he
_expressed in the language of the legislation. That language is
- not limited to real property situations. Indeed, as one court has
pointed out, the quoted provision '

« ., applies to any action or proceeding
brought by a city against 8 non-resident, upon whatso-
ever kind of claim the city might have against him, in-
cluding a claim that bears no relation to the taxing pow- -
er, one that would have no tendency to arouse the preju-
dices of tax-conscious jurymen.” ® : :

The same court concluded that:

“The purpose of the statute. is that of protecting
either party from local blas. . . ", It gives either par-
ty the option of removal to a neutral county.” ®

Section 394 provides in terms that the motion for change
of vepue may be made by “either party”. Although at first
glance it might seem anomalous to permhit the plaintiff to seek
yemoval to a neutral county, thereby in effect impeaching his
own choice of venue, the purpase is consistent with the basic
objective of the statute as just indicated, Certain real property
actions, as we have seen, are jurisdictionally reguired to be com-
menced in the county in which the land is located® Thus, a
plaintiff city or county may be required to commence stich an
action in a land-situs county in which the defendant resides or
is doing business, and in which county, presumptively, at lenst,
{hope might be local bias against the plaintiff and in favor of
the defendant.  Under such circumstances, atthough the defend-
ant would theoretically have a right to a change of venue to a
neutral county,* this right would seldom be invoked. Similarly,
« motion by the plaintiff to change venue pursuant to section 397

51 City of Oaklated v, Dardos, T2 ‘53, Hor § 203, sapra.
PRI B LA Nt PG, '

Gz It 54, e Avcenlurius v, Ciy nf Tesm
Angnkes, T Cal. App2d 55, To Pl

§2. L, al MN, T SR SN TIR L) A CHEN S
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_of the Code of Civil Procedure {for convenience of witnesses o
_on the ground that an impartial trial cannot be had), would pre-
sumably be difficuit to sustain. Thus, uniess the plaintiff city
or county were permitted to make a motion 10 change to a neu-
tral county, the danger of local bias could ir: many cases not e
remedied. :

This option in the plaintiff to obtain a removal to a neutral
county, it will be observed, is limited to cases in which the plain-
tiff is a city or county; and no comparable option is given o a
private individual plaint'ff, despite the fact that he might also
be required to commence a real property action against a county
in the Superior Court of the defendant county or against a city
in the Superior Court of the county in which the city is situ-
ated.™ . ' :

In view of this apparent discrimination, the constitutionali-
ty of the transfer procedure was assailed in City of Stockton v.
Ellingwood,® in which the plaintiff city, after commencing a
condemnation action in the county in which the real property
was situated, had obtained a change of venue to a neutral county
for purposes of the trial. Defendants, desiring to retain the
real property situs county as ‘the place of trial, since they were
residents in that county, urged discrimination against private
plaintiffs as a ground for holding the statutory provision to be
unconstitutional. The argument was rvejected. _

“It is part of the current history of the state,” said the
court,’ .

“that a number of municipalities have acquired valuable
and, in some instances, extensive areas of land in coun-
ties other than those in which such municipalities are
situated for the purposes of obtaining adequate water
supplies and developing electric power. It is a matter
of common knowledge that public opinion in such couns
ties. has been aroused at times in hostile opposition 1o
such undertakings. Whether such opposition has been

~ justified or not is beside the question, It must be pre-
sumed in favor of the constitutionality of the section
_that the legislature determined, upon sutficient investi-
" gation, that in a case such as this, in order to avold any
local bias which would probably affeet the verdict of a

" jury, justice requires that the place of trial be changed

55, Moo E§ W03, supra. 57, L.l 121, s L oar 2T

56, TS5 UahbiAp 117, 248 P 2%
{10,
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to a neutral county. It cannot be held . . . thata
like bias would probably exist against an individual
plaintiff in an action commenced by him in a county oth-
er than that of his residence against a municipality sit-
uwated {herein or against the county itself, As a rule
there is no gencral public opinion at all respecting the
merits of an action brought by an individual against a
eounly or a munieipality therein, There being a reason-
able basiz of distinction hetween the two classes of ¢as-
es, the provision for a chunge of venue in the one class
and not in the other cannot be decmed a special law
within the constitutional inhibition,”

Tt would scem from the guoted passage from Fllingwood,
that the purpose o be served by granting a transfer from the
reul property situs county 1o the neutral county on motion of
piaintiff is to protect the plaintiff from possible bias or prejudice
ggainst it by juries in the county where the actionn was com-
menced.  Whether or not the defendants resided in that county
was apparently regarded as irrelevant, for the possibility of local
prejudice in favor of the defendants was not deemed a significant
factor in the court’s opinion. '

An jnconsistent viewpoint, however, was expressed in the

' contemporancous case of City of Stockton v. Wilson,® in which

an eminent domain action was commenced in the land-situs coun-
ty against defendants who were not residents of nor deing busi-
ness in either that county or the county in which the plaintiff
city was situated. The trial court's order, on plaintiff's motion,
transferring the proceeding to a neutral county was reversed on
appeal.  Although the court conceded that plaintiff’s motion
came within the literal language of sectioh 394, it concluded that
1o grant the motion would be contrary to'the spirit and intent of
the Tegistation.  Rejecting the position that the statute was in-
tenided merely Lo protect the plaintiff entity against atverse local
Lins, the court found the legislative purpose was “to guard
against loeal prejudices which sometimes exist i fovor of liti-
ganls within a county as against those from without and
10 secure (o both partics o a suit a triad upon neutrat groand.” w
Thut since the proceeding had in fact been commenced in @ ned-
tral enunty {that is, a counly other than that in which the de-

Bh. T Unbanp B2 Ui BONED 58, DI ar 421 2 P.oat S e
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fendants resided or were doing business). the court could see o
purpose in granting a transfer to still another neutral gounty.
“To require a transicr under such circumstances
would be to reguire an idle act. . . . Jand] itisnot
to be presumed that the legislature intended by section
394 to give either party the right to a transfer in cases
where no reason exists therefor,” &

The short-s:ghted assumption that section 331 was thus
intended to protect only against local biases favorable to the
adverse party, and not against unfavorable biases adverse to the
moving party {(which, as Ellingwdod points out, supra, could
exist in the land-situs county, irrespective of whether defendant
resided or did business there) thus led to the conclusion that
section 394 was intended to apply solely to actions commenced

in a plaintiff county (or county in which a plaintiff city is

located) or in a county. in which the defendant resides.

The Ellingwood and Wilson cases, which we have just dis-
cussed, are manifestly founded on inconsistent premiscs as (o
legislative intent. We submit that neither case is entirely sound,
and that, in line with the general presumption in favor of con-
stitutional vah(hty. a more rational view would accept the notion
that the legislature intended in section 394 to guard azuinst

_ both bias favorable to a local resident as against a non-resident

plaintiff, and bias against a nond'c:*mdent asserting an intorest
in-or seeking to condemn local real property, rogardless of the
regidence of the owner of such property.® If this view is sound,
section 394 shouid be applied literally, and the unnecessary judi-

cial limitation engrafted thereon by the Wilson case shouid, we.

submit, be disregarded. In the absence of a2 Supreme Court deei-
sion resolving the conflict, the Ellingwood decision is the prefe
erable or.e.

The mandate of section 394, second sentence, it will be ob-
served, is applicable only when a county or city iwin::a an aetion
against a resident of another county or city.”” If the partios
named as delendanis are in part rexidents of the plaindily and in
part non-residents, the-action should in strict theoiy be vegarded
as a mixed action to which section 394 is not appiicable®  Dic-

69, 1d. at £23-25, 240 T at &1, 62. E.u. lmmlx of lam Abpeles v,
Cleadg, 2 CalApge2d 4748 126 1224
G1. 'Phis view ix supperted by the 1%
Afth sentouce of § iE which aa-
thordzes nssizoment of 0 disinter- 630 Quomived acsions generally, sere
ostod udge fu liew of ironsfer In £ nfira.
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tum in at least one case has siggested, however, that the non-
resident defendants would have a right in such situation to a
transfer under section 394 regardless of the fact that certain
other defendants were residents of the plaintiff county or city.*

When a county brings an action solely against a resident
of itself, on the other hand, it is clear that the defendant is not,
within the meaning of .the statute, “a resident of another county

er city™, _
“The intent of the statute is apparently,

{o permit the trial of an action brought by a county to

he tried in that county when the defendants reside

thersin, on the assumption that where all parties are in

effect residents therein no advantage to either would re-

sulg” e

Accordingly, a transfer to a neutral county is not required.® In
such cases venue is not governed by section 394 but by the ordi~
nary rules relating to venue.

This limitation may lead to anomalous results in some cases.
A county suing one of its own residents, for example, may be
requirved to try the case in the judiclal district in which the de-
fendant resides, even though that judicial district (e.g., a mu-,
nicipal court judiclal district) embraces the entire territory of
a city in which the defendant resides, in which city there may
De strong prejudices adverse to the plaintiff county.

On the other hand, if & city within a particular county were
to sue a resident of another city within the same county, section
304 would seem to be upplicable and to authorize a change of
venue to a neutral county, since the action is now being brought
by a city against a resident of another city If such action were
in a municipal or justice court in which local or municipal bias
might be manifested, this result would be at least understand-
able: but the same result obtains even when the action is pend-

Ch. 29 PUBLIC ENTITIES AND OFFICERS

84. ity of (mkland v, Tarbee, 302 -

Cab.Apetad B 23T PG 06 (1051,
Bew s County of Xevaka v, Phils
lips, 110 CabAppand 28 211 P2
i ey

5. fmamty of Nevinda v
A0, H (1

66. Newwdn Connry v, Phillips. 211
Uil App 2 128, 244 P2 400 {18052).
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.ing in the Superior Court of the entive county and the procacd-
ings may be held in a courtreom situated in still a third city,

Again, if a plaintiit city were to commence an action against
& resident of unincorporated territory within the ¢county in which
the city is situated, it would seem that section 394, at least liter-
ally, is inapplicable, since the action is not being commenced by
plaintiff city against a resident of “another county™ but against
a resident of the sume county as that in which the plaintiff is
situated, : - ' '

Thus, where litigation ensues between a county and a resi-
dent of a city located therein, or between a city and a resident of
unincorporated territory of the county in which the city is situ-
ated, legislative policy appears not to favér a change of venue to
‘a neutral county. On the other hand, when there is litigation
between one city and a resident of anothier city within the same
county, legislative policy does favor a change of venue on motion
of either party. In view of the fact that these rules are applica-
ble to actions in Superior Courts (as well as the Justice and Mu-
nicipal Courts), and that Superior Court juries are drawn from
the entire county without regard for judicial district boundary
lines, the -apparent policy distinctions involved in the operation
of the statutory language are, to say the least, obscure,

Section 394, it should be noted, is not applicable to actions
brought by independent -entities other than cities or countics,
even though such other entity may be closely related to a county
fiscally and administratively.*

§ 367. Actions by a City or County
42, Under West's Ammn.CalPub it neutral connty, notwithstanding the

Code, § 16404, public utility dis-
tricts exercising the power of emnd-
- Dot domain are trested as cltles

within the meaning of Scction. 404, .

Georgetown Divide Publie Utlitty
Dist. v. Bacchi, 204 CaLApp.2d 104,
22 CalRptr, 27 (1062),

8. Bee CGeorgeiown Divide Iublie
Utllity Dist, v, Bacchl, 204 Cal.
© App2d 184, 22 CalRpte, 27 (1562,
bolding nonresident property own-
ers in eminent demaln provecding
had zight to change of voeDue to

preseiice of resident co-tefemlants,
whete resldent defembants  Joinod
in motlon' and tiwre were julerlock-
Ing ownarships Isdwreen  resident
and noeneestdent defondants a8 to
somie of the pan-cls of tund ivolved,
‘The court. notis the problems which
afise wnter Section 354, ciling the
taxt, but declines Lo trene the proh-
e as one of a mixed actinn, I
view of the united deajre of all
defendants for a change of venue,
and follows the lend of the Darhee

end I*hillipy cascs, cited Jn the text.
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Executive Secretary
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School of Law

Stanford University

Stanford, California 94305

Re: Memorandum 71-68
Study 36.80 - Condemnatilon
(Procedural Aspects)

Dear Mr. DeMoully:

These comments are directed towards the recommendatlon
contained 1n the above memorandum for changing some of the present
presumptions and burdens relating to the right to take issues in a
condermation action. More specifically, they are directed toward
s Staff recommendation that present law be changed so that in all
cases where such issues may properly be raised, the condemnor shall
have the burden of establishing the necessity for a proposed publie
use facility and the propriety. of its location by "clear and con-
vineing proof"™ (See proposed Section 2101 Evidentiary Burdens).

The reason given by the Staff for the suggested change
is a desire to accomplish some kind of uniformity. They suggest
in this regard that present law has developed on an "ad hoce basils
in a rather haphazard manner™ and that "the reasons for the present
rules are unclear." Whlle this observation may be true wlth respect
to some of the rules, it is my jJudgment that it 1s not true as to
others and that to change all rules for the sake of uniformity would
be to overlook some very well reasoned decisions of the California
courts.

Falling into the latter category are those rules that
have developed with respect to the so~called "compatibility of
location issues."™ In this area, present law is just the opposite
of the Staff recommendation; i.e., the defendant-property owner,
under present law, has the burden of prevailing on the basis of =2
clear and convincing evidence criterion. The California Supreme
Court in the case of City of Pasadena vs. Stimson, 91 Cal. 238
(1891), explains the reason for this in this way:
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"The state, or 1ts agents in charge of a public
use, must necessarily survey and locate the land to
he taken, and are by statute expressly authorized to
do so. (Code Civ. Proe., sec. 1242). Exercising,
as they do, a publie function under express statutory
authority, it would seem that in this particular
their acts should, in the absence of evidence to the
contrary, be presumed correct and lawful. The
selection of a partlcular route is committed in the
first instance tc the person in charge of the use,
and unless there is something to show an gbuse of
the discretion, the propriety of his selection ought
not to be questiocned: for certalnly it must be pre-
sumed that the state or its agent has made the best
cholce for the public, and if thls occasions peculiar
and unnecessary damage to the . owners of the property
affected, the proof of such damage should come from
them. And we think that when an attempt is made to
show that the location made is unnscessarlly injuri-
ous, the proof ought to be clear and convineing; for
otherwise no location could ever be made. 1If the
first selection made on behalf of the publle could
be set aside on sliight or doubtful proof, a second
selection would be set aside in the same manner, and
so ad infinitum. The improvement could never he
secured, because whatever locatlon was proposed, 1t
could be defeated by showing another just as good."
(Emphasis added)

Tne foregoing language or éexcerpts thereof have been
quoted with approval in a myriad of subseguent California decisions
on the subject. One of the latest which applied the criteria to a
public utility condemnor is San Diego Gas & Electric Conpany Vs.
Lux Land Company, 194 Cal.App.2¢ 472 {1981).

There are some very good practical reasons why this
should remaln the law. For example, those agencles faced with the
problem of prevalling on an issue of lcecation may not go into court
in advance of the initiation of a large and sometlmes very compli-
cated right of way acquisition program to seek some sort of an ad-
visory opinion about the propriety of the route they have gelected.
Rather, in most cases they must rely on their own judgment of the
best route available. Substantial expenditures in right of way
acquisition, engineering and other costs must then be made in
reliance on this judgment at a time prior to condemnation actions
being filed ané the courts finally being presented with the problem
{initially filing a condemnation action against all property owners
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along 2 glven route and forcing them into early litigation hardly
being a satisfactory alternative). Unéer such circumstances, 1t
seems altogether proper and in the public interesct for the property
owner who wishes to contest the location of the entire route to
have the greater evidentiary burden.

This 1s particularly true when 1t 1s considered that
right of way acquisiftion programs by agencles exposed to this issue
extend zecross county lines. Tnere is no rule that indicates the
judge in one county must follow the decision of another Jjudge in
a sister county. If a property owner can prevall on the basis of
slight or doubtful proof in cne eccunty, he could do 80 1n ancther
county with the result posslbly being an unconnected right of way
and the complete blockage of a much needed public Improvement.

Cne final point--I wender if the Staff really realizes
just what kind of a change they are suggesting when they suggest
that a condemning apgency should prevall on the basis of "elear and
convineing evidence." The California Supreme Court in the early
case of Sheehan vs. Sullivan, 126 Cal. 189 (18%%), has interpreted
clear and convincing evidence as being that kind of evidence that
would be "sufficiently strong to command the unhesitating assent
of every reasonable mind." To my knowledge, this interpretation
remains the law of California today. It doesn't take much famill-
arity with the greater environmental issues of the day to realize
that no matter what the equities may be weighlng in favor of one
location over another, it will never be posslble to secure the
unhesitating assent of "every reasonable mind.”

It is respectfully requested that these comments be
given serious conslderation and that if further clarification or
amplification of the pcints made appears desirable that T and
perhaps other representatives from other affected agenciles be
given the opportunity to appear at one of your meetings.

Respectfully su?mit}e

T
o 7.
AR A

Assistant Counsgl
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